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OR, A 


['FREA TISE 


SHEWING 


the Difference between it and Treſpaſs, and how 
to be brought or removed Where the Lands lie in 
Franchiſes. Ta whar Caſes this Aion lies, or not. 
Of the Old Way of Sealing Leaſes, and of the 
New Pra&tice. Of Confeſſing Leaſe, Entry and 
Ouſter. Of what things Eje#ione Firme lies, or nor. 
Of Declarations in this Aion, and what Special 
Pleadings are now in uſe. Of Venues, Iffue, Trial. 
As alſos# 
Who are good Witneſſes or not in the Trial 
on Eje&ment, and what ſhall be allowed good 
Evidence o6r nor, either as to Records, or Mat- 
ters in Fait. Where Bills, Anſwers and Depoſitions 
ſhall be read on a Trial or not, 
Together with 
The Learning of Special Verdi&s at large, 


relating to Titles of Land and Eſtates in ſeveral Rules, 


Special Caſes, andoſ Habere facias poſſeſſionem, how to be 
exccured, and in what Caſes a uew Habere fac* poſſ:ſio- 
nem (hall be granted. And laſtly, .of Erroneous Judg 
ments and Wrirs of Error; and ſeveral other Marters, 
all relating to Ations of Eje:tments. 

Very neceſſary tor ali Lawyers, A:tornies, and other Per- 
ſons, eſpecially at the Aiſiſes, &c. 
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The Nature of EFECTIONE FIRME,| 


and of Judgments with cheir ſeveral Forms of Entries ia |- 
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PREFACE. 


TO THE 


READER. 


Pon the firſt View of the Title 
of this Jyeatiſe, I doubt not 
but many Perſons will ſlight 

it, being upon a Topick well known 
and underſiood ( as they imagine ) 
by even every Pretender to the Law: 
There's not the leaſt Sollicitor or 
Attorney in any Nook of Cornwall, 

or Corner of Cumberland, but 
thinks he is privy to the whole Learn» 
ing of Ejectments. And yet if 


they would take the Pains to peruſe 
A 2 the 
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the enſuing Sheets, they doubtleſs 
may be of another Opinion, and will 
find very uſeful and proper Matter 
relating to an Aion which concerns 
the preateſt Titles in the Kingdom, 
and has made ſo great a Noiſe at the 
Barr, and in the Circuits for Sixty 
Tears laſt paſt. 

Beſides, if there happen any ma- 
terial Miſlake in this Aion, the 
Remedy is very chargeable. I re- 
member Mr. Levett's Caſe of the 
Inner-Temple ( the Argument 
whereof made by a wery Ingenious 
Profeſſor of the Law, I have berein 
inſerted.) The Record was an Iſue 
of Trinity Term 1696. and the 
Demiſe is laid the 1oth of April 
1697. Habendum from the 25th 
day of March then laſt paſt ; where- 
as the Demiſe fhould have been laid 
the 10th of April 1696. And tho” 
Mr. Levett had a Verdict; yet he 
could not have Judgment, but was 


forced 
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forced to a new Trial at Bar. And 
many more ſuch Inſtances might be 
given, 

I ſhall not dare to deliver my 
Opinion concerning the Change of 
Real Afions into Ejectione Firme, 
but I know many Grave Lawyers 
bave grumbled at the Inconvenien- 
cies of a Man's being too obnoxie 
ous to be trickt out of Poſſeſſion. 

However, . this we muſt all al- 
low, That ſince the ſaid Alteration, 
the Common Law hath loſt a great 
Part of the Beauty and Nicety of 
its Pleading. | 

I bave been large under two of 
the enſuing Titles ; I mean that of 
Evidence, and the other of Special 
Verdicts ; Who ſhall be allowed as 
good Witneſſes, or not ; and what ſhall 
be lookt upon as ſujficient Evidence 
both as to Matter of Record, or Mat 
ter en Fait, in this Aflion , is of 
great Uſe to be underſtood ; and the 

A 3 Caſes 
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Caſes that lay diſperſt in our Books 
for that purpoſe, I have reduced to 
ſome Method. 

And as for the right and exat} 
drawing of Special Verdifs, we all 
own it to be an undeniable Argument 
of a good Underſtanding in the Law, 
and of very great C ws ora eſpe- 


cially thoſe which concern Title of 


Lands and Eſtates. 

As for the Errata's of the Printer, 
the Fudicious Reader will find that 
they will not much interrupt the 
Senſe ; and as for my own I humbly 
beg Pardon, 
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CHAPTERS. 


: CHAP. TI. 

A 

a H E Nature of the Attion of Eje&tione 
k Firme, and the 


Reaſon of the change o 
Real Attions into Ejeftments, with the 
LordChancellorElleſmore'sOpinion thereon. The 
| Difference between Ations of Treſpa(s and E- 
| jethment in ſeven Diverfities. The Difference 
| between Eje&tione Firme and Quare ejecit 

infra terminum. 1» whet Coart this Action 
% ' tobe brought, or not. Ejectments bow to be 
| brought m reſpect f the «Place where the 
| Lands lie. Where to be tried. Of Removal by 
| Procedendo into inferiour Courts. 
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CHAP. II. 


Who ſhall have Ejetione Firme, and in 
what Caſes this Attion lies, or not, in reſpect 
of Poſſeſſion, in reſpe# of Entry congeable, 
in reſpect of Exility of Eftate, By Leſſee 
of Copyholder, and how, and whether before 
Admittance, and the" manner of _declarimg. 
Of Ejectment by Executors, by Infantsby Leſſe 
of a Simoniſt. On Elegit. On undue Extent, 
and in caſe of bolding over. By Intruder, by 
the King's Leſſee, 'by @ Perſon Outlawed, 
by Leſſee of Bail on Extent and on Tudgment | 

' againft the Principal, by Tſſue in Tail liable 
70 @ Statute, who comes not in and pleads 
ro the SC? fac*, on Entry of the Grantee of. | 
Rent with Proviſo for Retainer till Satiſ- | 
fattion of Arrears ; by Ceſty que Truſt ; by 
Vendee of Commiſſioners of Bankrupts. ; 


CHAP. II. 


Of Proceſs in Eje&ione Firme. Of the Original. 
' | What Miſtakes in the Original are Error af- 
ter a Verdilt, or not. Of @ wiciows Orig mal 
Of the want of an Original. Of an Original 
raken oat before the Cauſe of Attion. Of A- 
mendments of Originals. Where Amendment 
ſhall be by the Paper-Book. Of the Retorn by 
Stat. 13 Car. 2. c. 11. Of Appearance. In- 
fant, bow to appear, ſue or defend. The true 
Difference between Guardian and Prochein 
Amy. Of want of Pledges. Of Rail. Of Stat. 
#3 Car. 2.C. 2. Of Bail on Writ. of Error, 
'Fhen common Bail to be filed. Imparlance. 
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CHAP, IV. 


Againſ® whom Eje&ione Firme lies, or not, 


Of the caſual Ejettor. Of the old way of 
Sealing Leaſes of Ejetiment, and in what 
Caſes now to be uſed. And of the new way 


of prattiſe. F 
CHAP. V. 


of the Rule of confeſſing Leaſe, Entry and 


Ouſter. Whether ſuch Rules may be made in 
inferiour Courts. Rules of Conrt relating to 
confeſſing Leaſe, Entry and Oufter. Of Re- 
fuſal to confeſs Leaſe, Entry and Outer, 
and the Conſequence. Of bow much the De- 
fendant Tball confeſs Leaſe, Entry and Ou- 
Heer. In what Caſes there muſt be an atitu 
al Entry, and where it is ſupplied by confeſ- 
ſing of Leaſe, Entry and Ouſter. Rules con- 
cerning ones being made Defendant, and. of 
altering the Plaintiff ; of enlarging the Eje#- 
ment, Leaſe. * * 


, CH AP. VI. 


| Of what things an Ejectione Firme may be 


brought, and of what not. General Rules of 
Declarations in Ejetiments. Of Variance be- 
rween the JJue-Rol and the Imparlance-Ril.. 
Of Entry and Ejettment Juppo ed before . the 
Commencement of 1he Leaſe. iftute Cujus be 
entred, how expounded. Uncertainty in the 
Limitation of the Commencement, | and no 
Day of the Date fhewed, Ex poſtea bow ex- 
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pounded. Mr. Levers of the Temple's Caſe, 
Argued about amendment of & Declaration. 
Declaration by Coheirs,by Tenants im Common, 


, Corporation, by Copy 


For. 


? CHAP. VIL 


—_- Declaration a Life muſt be averred, 
and where it need not. Of Delivery of De- 
clarations at or after the Eſſoyn-day. Decla- 
tions whento be entred, as it 
where the Copies need not to be paid for 
Declarations, when amendable or not. Of ex- 
preſſing the Vills where the Lands lie. Of the 
Pernomen. If it need to be of more Acres 
than the Plaintiff was ejeted but of. Of the 
Forms of the Declaration, Vi & Armis omit - 
zed, Extr. tenet.omitted.The Preſident of De- 
clarations m B.C.in B.R. and in the Excheq. 


nant, and what the Tenant is to do thereupon; 
The Rule of confefſmg Leaſe, Entry and Ou- 
fter in C. B. and B. R. Affidavit in Ejett- 
ment to move for Judgment againſt the Ca- 
ſual Ejettor. 


What ſhall be a good Plea in Abatement in 
this Action. Of Entry of the Plaintiff bang- 
ing the Writ. Entry after Verdi, and be- 
fore the day im Bank. Afier lance no 

Pleagding in Abatement, and . Abate- 

merry becauſe the Plaimiff (hews not in mw 

0 


f by Baron and Feme. By aggro 8 | 
er, 9 Ir a- ; 


The Indor{ment of the Copy left with the Te- | 


the ſame Term; | 
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4 the Vills the Land lies. Ejefment againſt 
aron and Feme ; Baron dies ſince the Niſi 
prius, and before the day in Bank. Of plea- 
ding to the Furiſdiftion. Coniſance not al- 
lowable on Suggeftion, but it muſt be a- 
werred or pleaded. How Preſcription to the 
Cinque Ports to be made. Ancient Demeſne 
a goed Plea in Ejetlment, and why. Its a 


good Plea after Imparlance, and why. Of 


Plea of Ancient Demeſne allowed the ſame 
Term, and how. Of Pleas puis darrein Con- 
tinuance. Entry -puis darrein Continu- 
ance pleaded at the Aſſizes is reſceiva- 
ble, and the Conſequence of @ Demurrer to 
this Plea. Releaſe of one of the Plaintiffs 
in a Writ of Error, whos it ſhall bar.' Of 
Releaſe puis darrein Continuance, Plain- 
riff demurs to Plea of Entry puis darrein 
Continuance, Quid Sequitur. Accord and 
Satisfattion pleaded. Aid prier, and why the 
Defendant ſhall not bave Aid pryer of the 
King liter of a common Perſon; A Writ nat 
to proceed Rege inconfulto lowed. Recovery 
and Execution in a former Attion pleaded 
in Bar. Bar im one Ej:&ions Firme bow 4 


Bar in another. 


CHAP. IX 
. 


Of Challenge. What 4s principal Challenge or 


not. Of Eliſors. Of Venue. VVhere the Pa: 
riſh and Vill ſball be intended all one. VVhere 
it ſhall not be de Corpore Comitarus. 
F'Vhere the Venire fac* is amendable. Ve- 
nire fac? io the Coroners, becauſe the Sheriff 4 


was Couſen to one of the Defendants. A Vc- 
nire 


k.. 


Of a General Verdif}. Of Special Verdict. Of? 
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nire de Foreſta. Venire de Novo for Z 
ron and Feme. 


CHAP. X. XL 


Foyning Iſſue and Tryal. In what Caſe 
Verdift ſhall be Entred. One Defendan 
Pleads Not guilty, the other Demurs , 
Fudgment upon the Demurrer till the Iſſue be 
tried. Writ to Probibit the Tryal Rege i 
conſulto. Tryal in the Marches Conſent t 
alter the Tryal. New Tryal denied. Of co 
(ent to a Tryal in a Foreign County. Of Tryal 
in other County thaw where the Land lies. 
Of Tryal by Mittimus #n the County Palatine 
Who ſhall be good Witneſſes in this Attion or' 
wot, Copy of a Deed. Deed cancelled. Con-: 
ditions, Collateral Warrants found by a Fury 
What is good Evidence in Reference to a for- 
mer Mortgage. Fhere the probate of a Will: 
is ſufficient Evidence or not. In Caſe of a Re- 
tory, what is good Evidence, and wh 
things the Panſon muſt prove. Ancient Deed:. 
Scirograph of @ Fine. Conſtant Enjoyment. 
Evidence as 10 an Appropriation. Depoſition: 
of Bankrupts. Depoſitions in Chancery. Tran: 
ſcrips of @ Record. Inrolment of a Deed: 
Doomſday Book. Of wariance between the 
Declttr ation and the Evidence. Of Demurrer 
b an Evidence. Exemplification. of a Ver-3 
ut. 


Verdict. 


Council ſubſcribing the Points in Queſtion. Of 
finding Deeds in hc verba. Eight Rules of | 
Special 


von 


b. The Contents. 
Special Verdiffs in Ejeftment. Of Eſftoppels 
, Fad by the Fury, and bow they ru be 
' binding. What is @ material variance be- 
tween the Declaration and the Verdiit. Of 
Priority of Poſſeſſiomn. Where the Special con- 
, # cluſion of the Verdift (hall aid the imperfelti- 
1 ons of it. Where and in what Caſes: the 
3 Verdict makes the Declaration good. Verdict 


/ Special taken according to intent. Difference 
© "Y where the Verdi concludes Specially in one 
& Point, and where it concludes in General, or 
F 9 between the Special concluſion of thes,Fury, 
© and their m—_—_ to the Court, Citcum- 


{4 * Frances in a Special VerdifF'need wot be pre- 
"ys ciſely found. Where the Judges are met | 
my bound by the Concluſion of the Fury. Of 

* certainty and uncertainty in Special Verdifts, * 
"3 Of the finding Quoad reſfiduum,, certainty 
or uncertainty in reference to Acres, Pariſhes, 
Vills and time of Verdifts, being taken by 
Parcels. How the Ejetiment of a Manor to 
be brought. Of a Verditt on other Leaſe or 
Date than is declared upon, which ſhall be 
good or not.. Where a Verdiit ſhall be good 
for part, and woid for the Reſidue. The time 
of the Entry of the Plaintiffs Leſſor where 
material. Where the Fury ought to find an 
attual Oufter on him that bad the right; 
Prout lex poſtulat how to be underitood. 
Where and in what Caſes Special Verdifts 
may be amended. Where the Jury may con- 
clude upon a Moiety or not. Where a dying 
Seiſed or Poſſeft, muſt be found. Where the 
commencement of an Eſtate Tail 1s to be 


ff fe ound, 
f] « CHAP. 


The Contents. 


"CH AP. XII 


Where the Defendant (hall hawe Cofts. How | 
the Plaintiff may aid himſelf by Releaſe of 
Damages. Executor not to pay Coſts. Leſſor | 
of the Plaintiff where to pay Coſts. Where | 
Tenant in Poſſeſſion liable to pay Coſts or not. 
Feme to pay Cotts on the Death of ber Huſ- 
band. Infant, Leſſor to pay Coſts of the 
Writ of Enquiry; the Entry. If Writ of Er- 
ror lies upon the Fudgment, before the Writ 
of Enquiry and why. Writ of Enquiry bow 
abated. Coſts for want of Entring, Conti- 
nuances: Where the ſole remedy for Coſts in 
the firſt Tryal is to be had. 


CHAP. XIIL 


The Form of entring Judgments in this Alti- 
on. How the Entry 1s, when part is found 
for the Plaintiff, and part againſt bim. Qd. 
Def. fit quietus. Quod Def. remaneat inde- 
tenſs. Againſt ſeveral Ejettors of form. Of 
the Entry in caſe of the Plaintiff or Defen- 
dam. One of the Plaintiffs died during a 
Curia adviſare vult. If the Death of one 
Defendant ſpall abate the Writ. One De- 
fendant dies after Iſſue joyned. After Verdi&f 
and before Tudgment the Plaintiff dies. What 
Notice the Court takes of the Leſſor of the 
Plaintiff. Ejettment for the whole, and 8 
Title but for a Moiety bow Fudgment ſhall be. 
In what Caſes,and for what Cauſes Fudgment 
in Fjetiments are Arrettable as Errcneous. 


Tudg ment for the whole, where it owght to 
a be 
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be for a Moiety. More Damages found than 
the Plaimiff Counts. Fudgment againſt Gar- 
dian and Infant. Not ſevering intire Dam- 
ages. Againft Baron and Feme quod capi- 
antur,Vi & Armis omitted in the Declarati- 
on. Plaintiff brings a Writ of Error , and 
the Tudgment is reverſed, what Tudgment 
he ſhall bawe. What Fudgment ſhall be, if 
the ae expires before FTudgment. In what 
Caſes FTudgments ſhall be amended. Miſtakes 
of Acres. Omiſſion, Defalts of Clerk. Vari- 
ance of parcel. If Scire facias on @ Judg- 
ment in FEjetiment may be brought by the 
Adminiſtrator « of the Leſſee. No Judgment 

» Nihildicit, but #pon motion in Court of 
| = bra given againſt ones own Ejetor 
in ſeveral good Caſes, and of a Pradtiſe to 


gain Poſſeſſion. 
CHAP. XIV. 


Habere facias Poſſeſſionem, how to be execu- 


ted, and when, and in what Caſes a new 


- Habere facias Poſſeffonem #s ro be granted 


or not. The manner how the Sheriff is to 


deliver Poſſeſſion. How the Sheriff is to eſteem 


the Acres. How the Sheriff is to give Poſſeſ- 
ton of Rent or Common. How Habere facias 
offefflionem awarded into lreland. Inwhat 
Caſes « new Habere facias Poſſeffionem, 
ſhall be granted or not; And of the Sheriff's de- 
meanor therem. After the Writ of Habere 
tacias Polſethonem returned and filed, whe- 
ther the Court may award a new Wru Where 
the firſ® Writ 1s not fully executed, if rhe 
Cours will grant a new one. Where Hab. fa- 
C1as 
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cias PoſſeGonem ſhall be after the year 
without Scirs fac', Return of Habere fac' | 
Poſſeflionem with 4 Fieri facias. Of Miſ- Þ 
dimeanors in giving Poſſeſſion: Sheriffs Fees. Þ - 


CHAP. XV. 


Of Aion o the mean Profits. In whoſe name |. 
it (hall be. What Evidence ſhall be. gruen in | 
this Attion or not. The Writ of Enquiry for | 
mean Profits, how it abates. If upon Confeſſion 
of Leaſe, Entry and Outer, the Leſſee may 

ave Treſpaſs for the mean Profits, from the | 
time of the Entry confeſſed. In Treſpaſs for | 


mean Profits, Special Bail is always given. 


CH A P. XVI. 


VVrit of Error Where it lies. Of what Error 


the Court ſhall take Coniſance without Di- *© 
minution or Certificate. Variance between the | 
Writ and Declaration. Variance between the | 
Record and the Writ of Error. One Defen- © 
dant dies after Iue and before Verdifh. Non- | 
age in Iſſue on Error where to be tried. A- | 
mendment of the Tudgment before Certio- 
rari awarded. Releaſe from one of the Plain- 
tiffs in the Writ of Errors bars only him that 
Releaſed, and why. Outlawry in one of the 
Defendants pleaded in Error. If Releaſe of | 
Errors by the Caſual Ejeftor where its @ fraud. | 
Error without Bail @ Superſededs, Eje&- | 
ment apainft eight. And Judgment was 
only agam#t three, Agd Error brought ground 
ed upow the Fudgment ad grave damnum 


ipſorum. Error of Ejeftment in lreland. 
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CHAP. TI. 


The Nature of the Afion of Eje&ione Fir- 
$ me, and of the Change of Real Actions into 
Ejeiments. Difference between an Action of 
Treſpaſs and Ejettment in Five Diverſities. 
Difference between Eje&tione Firme and 
Quare Fjecit infra Terminum ; in what 
Court this Action u to be brought or not, and 
of Removal by Procedendo into inferior 
Courts. 


HIS AGtion of EjeFione Firme 
includes in it ſelf an Action 
of Treſpaſs, as appears by 
the Beginning, Body and 

| Concluſion of the Writ; for 

the Writ begins thus: $i A. fecerit te ſe- 
curum de clamore ſuo proſequendo tunc pone, &C. 
ind ſo begins the Writ of «Treſpaſs. The 
Body of the Writ of Ejeitione Firme is, Quare 
[5] PLIL 


The Law of Ejectments. 
unum Meſſuagium vi & armis fregit & intra- 
vit ; and all the Addition in the Ejedione 
Firme is, Et ip um & firms ſua inde ejecit, &C. 
10 


The Concluſion of both is, Et alia enormia 
et intulis ad grave damnum ; and the Treſpaſs 
and Eje&tment are ſo woven and intermixt 
together, that they cannat be ſevered ; and 
the Entry in an Eje&ioe Firme is, In plito' 
Tranſgreſſwms & Ejellionis Firme, In 6 R.2. 
Tit. Eje&” Firme a. it is called an Adion of 
Treſpaſs.in its Nature. The Coniequenceof 
this is, That in this Action, Accord with Sa- 
tisfation is a good Plea. And Accord and 
Satisfaction for one ſhall diſcharge all the 
Treſpaſſers and EjeQors ; and tho? the Term 
( which is a Chattel Real ) ſhall be reco- 
vered as well as Damages, yet it is a good 
Plea. 

Now tho' we find few Titles of Eje&zone 
Firme in our Old Books, yet it was in uſe 
all along ; it was uſed in Brattoy's time, and, 
Term and Damages were recovered therein. 
Is tempore H. 3. he ſaith, $5 quis ejiciatur de 
uſu fruttu as babitatione alicujus tenement; 
quod tenuit ad terminum annorum ante ttr- 
minum (wm, there the Leſlee ſhall have a 
Writ of Covenant againſt his Lellor ; and 
againſt his Vendee he ſhall have'a Quare 
Ejecit infra Terminum; and as well againſt the 
Leſſor as a Stranger, an Ejettione Firme. 

Bur this Action came to be more frequent 
in my Lord Dyer's time, as may appear by 


The Reafbn of his Complaine in Coure when he was 
the Change of Lord Chief Juſtice of the Common Pleas ; 


which alſo givesus the Reaſon of the change 
of Real Actions into Ejeaments ; Ab re 
ith 


The Latwv of Cjectments. 


( faith he) almoſt which concern the Realty, 
are determined in the King's Bench by ris 
of EjeRione Firme, whereby the Fudgment 
is, quod recuperet Terminum, and by that 
they are ſoon put into Poſſeſſion. And there- 
fore in a Formed.n it was prayed by Coun- 
cilthat they might proczed without Eſſoyns, 
and feint Delays, becauſe the Plaintiff's Ti- 
tle appeared, which my Lord Dyer granted; 
Becauſe ( ſaid he) this Coint is debaſed an 

leſſened, and the King's Bench doth increaſe 
with ſuch Aﬀions which ſhould be ſued here, 
for the ſpeed which is there : And ( con- 
tinued he) no Aion in Effett is brought 
bere, but ſuch Ations as tannot be breught 


' there, as Formedons, Writs of | Dower, and 


the like. And it is my Lord Chief Juſtice 
Hale*s Obſervation in his Preface to Kolls's 
Abridgment : The Remedy by Afſſiſes and ſeve- 
ral Forms and Proceedings relating thereunto, 
were great Titles in the Teas Boobs and al- 
tho the Law is not altered in relation to them, 
yet Uſe and common Pratlice hath in a great 
mea[ure antiquated the uſe of them by recover- 
ing Poſſeſſions, and the Remedy by EjeCtions 
Firme #/ed inſtead thereof. So that rarely is 
any Affiſe brought, unlels for recovering Poſ- 
ſefion of Offices. And fo of Real Actions, as 
Writs ot Right and Writs of Entry, which 
are ſeldom brought, unleſs in Wates, by a 
Qued et deforceat. But now the Entry of him 
that hath righc being lawful, Men chooſe 
to recover their Poſicfſions by Eje&ione Fir- 
#7e. But there was a new way invented to 
try Titles of Land in perſonal Adions, 
bit was not allowed, as in Feremy and 

\Bz Simſon's 
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Simſen's Caſe, 16 Car. 2. B. R. 

Ic was moved for Tryal at Bar on a feigned 
Attion on the Caſe, upon a Wager by A- 
greement of Parties, to have the Opinion of 
the Court of the Validity of a Will; 


* but tho' the Aﬀtion was laid in Middleſex, 


yet being an Innovation, and the way to 


ſubvert Eje&ione Firme's, which have ſubvert- 


ed the Formedons, and itfufficiently appearing 
feigned. on the Record, in that the Title of 
Land is hereby to be tryed in perſonal 
Actions, it was totally denied; but had it 
been by direion of Chancery, the Court 
would do it, but would in no wiſe grant 
this. 

It was faid by Elleſmere Lord Chancel- 
lor, that until the 14 #. 7. it was never 
known that a Poſſelfion was removed by an 
Action of Ejettione Firme, and faid, It was 
great pity it was allowed at this day for Law 
in England; and therefore was of Opinion, 
That an Action of Treſpaſs Quare clauſum 
fregit,' was much better to try the Title than 
an Ejefione Pirme, 1. Becauſe no Poſleflion 
was removed by the one. 2. Becauſe a Man 
may ſo plead in an Ation of Treſpaſs, as 
that he may make the Plaintiff diſcloſe his 
Title ; whereas by | his Eje&ione Firme it is 
no more than Non culp', and then a Trial, 
and fo out of Poſſeffion without more buſi- 
neſs, which, he ſaid, was a Pick-pocket A- 
Rion. Ex M. S. | 3 Leon, p. 49. 

This Action is grounded on two Things, 
( videlicet ) the Leaſe and the Eje&ment. 

It was well obſerved in Eyres and Bani- 
fter's Caſe, Meor Rep. 418. That Ejef#ione 

Firme 
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48 Firme in former times was not thought to 
\- | bean Attion which concerned the Leffor, 
»xf | but only the proper Intereſt of the Leſſee ; 
but now of late times it is put in ure by the 
s, | Experience of the Judges andall others, that 
of an Ejedione Firme is the Suit of the Leflor, 
t- | and che Leaſe made only to try his Title, 
g | 2nd to recover the Pollefſon to him, and the 
of | Suit is proſecuted at his Charge, and his 
al 8 Leſſee is but his Inſtrument to this purpoſe ; 
it and allthis to avoid the Charge and Delay 
rtf of a Real Action, and the Peril of being . 
at | barred by a ſingle Verdict. And Partridge 
and Strainge*s Caſe, Plo. 75. was cited for 
1. | the purpoſe; if one being out of Poſleffion 
-r | above a year, makes a Leaſe for years, 
nf this is Maintenance within the Star. 32 H. 
as} 3+ and the Leſſor and the Leſſee ſhall loſe 
wi the Value of the Land 3 but it ſuch a Perion 
n, | Þe at this day polleſt of ſuch a Leaſe to try 
| te Title, and not by Conrract, that the 
in | Leſſee ſhall hold the LanJ, this is no Main- 
n | tenance, as hath been reſolved in B. C. B. R. 
in| and Star-Chamber. 
2s But for the better underſtanding the na- 
is | ture of this Action, I ſhall ſhew wherein it 
is | differs from an Adcion of Treſpaſs and a 
al, | Qhare Epjecit infra Terminum ; tor tho?, as 
GG. $ was obſerved before, ic is ina fort a Trel- 
a. | paſs, yer it differs from it in ſeveral 
Things. 

In Treſpaſs Damages are only to be reco- I. 
vered, but in Eje&toze Firme the Thing or Diverſity where 
Term it elf is to be recovered as well as Da- the Damages 
mages: And from hence another diflerence wnenrny, wat 
Is obſervable in reſpec of Certainty. If in... 4, 
, B 3 Tref- Term. 
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Treſpaſs the Plaintiff declares in one Acre, 
and abutts jt, and the Jury find him guilty 
in dimidio Acre preditt, or in one Foot of 
it, this is good, tho? the Moiety is not bound- 
ed; they have found the Treſpaſs in the 
Moiety of the Acre bounded, and this ſuf- 
ficeth n this Action where Damages are 
only to be recovered: But if it were in E- 
zeftione Firme it had been ill; for it is not 
certain in what part the Plaintiff ſhall have 
his Habere fac p»ſſe/ſi onem. And from this 
Diverſity it is, that if an Ejefione Firme be 
brought againſt two Defendants, the one 
confelleth the Action, and the other pleads 
in Bar, Not guilty, che Plaintiff cannot re- 
leaſe his Suit as to one of the Defendants, 
and proceed againſt the other ; but in Treſ- 
paſs in juch Cale he may, becaule this Suit 
15 only in point of Damages. Nel. I 14. Winck- 
worth and Man. 2 Bulſtr. 53. | 
Poſſeffion is a good Title for the Plaintiff 


Diverſity, Pol- in Treſpaſs, if the Defendant hath not a 


{eſſion'a good 


Title in Tre/- 
paſs, but nor 
in EjetÞ nent, 
ard why, 


better ro ſhew, aliter in Ejettment; for in 
Ejefione Firme if the Plaintitt hath not a Ti- 
tle according to his Declaration, he cannot 
recover, whether the Defendant hath Title 
or not, as was Cottoy's Cafe. An Infant leafeth 


Land to C, at will, whoenti:d and ouſted S, 


who thereupon brought an £&jettione Firme, 
on a ſpecial Verdi& no Title appeared to be 
in the Plaintiff, and ic was objzRed againſt 
the Leaſe at will, becauſe it was made by 
an Infant, and no Rent reſerved upon it, 
nor the Leaſe made upon the Land, and 
theretore the Leſſee ſhould be a Dilleifor 
Per Cur” be the Defendant a Dilſciſor of 
© & T” : G not, 
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not, its not material here , for if the Plain- 
- tiff hath nor Title according to his Decla- 

ration, he cannot recover; and it is not 

like to Tre/paſs, where the very Poſlcflion 

without other Title, is good. 1 Leon, 215. 

Cotton?s Cale. 4 © 

Naked Colour is not fi.ficient%in Ejedtione ,. 3 

Firme, as it is in Treſpaſs ; therefore if the 1,,, 
Plaintiff make Title in Eje&ment, this Title cient in 55:84. 
of the Plaintiff ought of neceflity to be an- oe: Firme, an 
ſwered ( viz.) either by matter of FaQ, or by 
in Law, which confeſſeth and avoideth rhe 
Title, or travzrlſeth it: For a naked Colour 
in this Action is not ſufficient, as it is in 
Aſfiſe or Treſpaſs, which comprehend nor 
any Title or Conveyance in the Writ or 
Count, as this Action does in both ; and in 
Godb. 159. in this Action a Man ſhall not 
give Colour, becauſe the Plaintit ſhall be 
adjudged in by Title. Dyer, 366. Godb. 159. 

Pigget and Goddet's Cale: 

Allowance of Coniſance of Franchiſe in : 
Treſpaſs, will not warrant an Eje&tione Fir- C,n;cwce of 
2e, unleſs the Franchiſe had Conuſance of T-4(p:ſs in- 
all Pleas, as was adjudged in the Caſe of cludes vor E- 
the Biſhop ot Ely, Ter. P. 18 Car. 2.7m. 
B. R. 

In Clerks Caſe the V enire fac? was ad fa- 5 
ciend" juratam in Placito Tranſgreſſionis, where 
it ſhould have been in Placito Tranſpreſſioe 
nis & Ejettionis Firme, and the Court would 
not amend it: For though Ejeftione Firme 
be bur a Plea of Treſpaſs in its Nature, yet 
the Actions are ſeveral, and therefore the 
Venire fac? ought to be accordingly. Cr. El. 

C22. Clerk's Cale. 
B 4 Ejefione 
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6. Ejeftione Firme againſt two Defendants, 
In Ejetmene one pleaCs Not guilty, the other pleads, the 
agoge m9 Plaintiff replies, and ſo Demurrer ; no Judg- 
ſued ang the INENt ſhall be given on the Demurrer, till 
other demurs the Iſſues be tried; for in this Action the 
Ifve firſt to be Poſſeſſion of the Land is to be recovered, 
tr.24, and it may be for any thing that appeareth 
he who pleads the General Iſſue, has Title 
to it; but if it had been an Action of Treſ- 
pals, and the Plaintiff will releaſe his Dama- 
ges on the lijue joyned, he ſhall have Judg- 
nient againſt the other. 2 Leon. 199, Drake 

and Monday. , 

", Treſpaſs is deins Stat. 2.1 Fac. which names 
Treſpaſs generally, but Ejefment is not, 
1 Keb. 295. Power's Caſe. 

g The Plaintiff declares in Treſpaſs in one 
Acre, and abutrs it, the Jury find him guilty 
in dimidio Acre pred”, this is good ; but if ic 
were in Eje#ione, the Verdict had beenill ; 
for it is not certain in what part the Plain- 
titf ſhall have his Habere fac poſſefionem, 
Yelv. 114, 

Note. Ejetione Firme and Treſpaſs of Battery 
Fj:f:one ang Were both in one Writ, and upon Not guil- 
Treſpaſs for ty, Verdi& was given for the Plaintiff both 
Battery, both for the Eje&ment and for the Battery, and 
ene Wii. iatire Damages. Q. of the Judgment; forthe 

Damages:for the Battery could not be re- 
leaſed, becauſe they were entire with the 

Ejetmenr, Hob. 249. Bird and Snell, 
Ej:#4ione Firme againit a Baron and Feme, 
which are Þut one Perſon in Law,yet if the 
Baron dies, the Suit thall proceed againit the 
Wite; for it is in the nature of a Treſpals, 

Hardr, 161, h 
of 
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Of the Difference between Ejeftione Firme 
and Quare ejecit infra Terminum. 


Ejeltione Firme lies againſt the immediate 
Ejeaor, but Quare ejecit lies againſt him who 
has Title, as againſt him in Reverſion, 7 H. 


Ejeitione Firme is vi & armis, the other is 

not. 
-  Quare ejecit infra Terminum lies againſt 
him who is in by.Title, as againſt the Ven- 
dee of the Leflor, but Eje&ione Firme is a- 
gainſt him that is the wrong Doer, 

In Ejefione Firme if the Term expire 
hanging the Action, this ſhall not abate the 
Writ, Lut che Plainritt ſhall have Judgment 
for his Damages; aliter in Quare ejecit infra 
Terminum. | 

Note, No Eje&#ione Firme was brought a- 
gainſt a Stranger before 14. H. 7. 

At Common Law the Lelſee had no ARi- 
on but of Covenant againſt his Leſſor or E- 
jettione Firme. The Quare ejecit infra Termi- 
num is given by the Star. H.2. c. 24. for Reco- 
very of his Term againſt the Feoffee ; for 
Ejettione Firme lies not againſt him, becauſe 


he came to the Land by Title »f Feoffment, 
al 1 3 Tar, Say ban 1+ 
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In what Conrt this Aftion u to be brought or not, fe 
and of Removal by Procedendo io a» In- | b 
feriour Court, a' 


It lies in B. R. and Banco Communt. ti 
It lies in the Exchequer, and for a Party b 
priviledged by Bill, 1 Rep. 3. Pelhams ; 
Caſe. | I 
Note, Where the Kings Revenue is cott- i 
cerned, the Eje&tment ought to be ( 
brought in the Exchequer, as it a Man ; 
claims Title to Lands of a Perſon out- 
lawed: Ejefione Firme was brought in 
| 
| 


In the Zxche- | 
quer. 


the Exchequer by Garroway againſt R. 
7. upon an Eje&tment of Lands in Wales, 
and it was maintainable as well as In- 
truſion on Lands in Wales upon the 

King himſelf. 
Upon Eje&ment brought in the Court of 
Common Pleas by the Detendant inthe Exche- 
guer, the Plaintiff moved that the Adtion 
might be laid iti the Exchequer, becauſe his 
Title was under an Extent out of this Court 
for Debts in Aid; and fo it was ordered, 
Harar. p. 193. Sir Ralph Banks and Sir Tho, 
Bennet. Hardr. p.176. Hammona*s Caſe. Godb, 

I. 296. Caſe 416: 
This Action lies not in the Marſhalſea, 

10 Rep. 72. 

How Ejeament At lies in the Court of Ancient Demeſne, 
liesin Ancient if it be of Ancient Demeſne Lands, and 
Demeſae, not inthe King? Courts 3 and therefore in 
Ejettione Firme brought above, Ancient De- 
melne is a good Plea. Vid. infra Tit. Plead- 
ing. 5 Rep. 105. Alden's Cale. 
'EjefFione 
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Ejeftione Firme depends in B. C. and a Afr 2 ſpecial 
ſpecial Verdi is found. The Plaintiff may ay mag 
bring a new Eje&ment in the King's Bexch, pijniff may 
and it ſhall not abate, for it's no Inconve- bring z new 
nijence to any Perſon, the ſame being Plain- Fj:&ment in 
tiff here and there ; but if the Verdi& had # 8. aver of 
been for the Defendant in the Common © —— 
Bench, then the Plaintiff cannot bring a 
new Action in B. R, till Poflecon be given 
in Banco Communi according to the Ver- 
dit, Tr.-17 Car. 2. B. R. Shepard and Grif- 


fith. 


By Twiſden in Criſp and Jackſon's Caſe,the Ejciment vill 
Reaſon why Eje&ment will nor lie of Lands **}ie of Land 
in Famaica, or. in any of the King's Fa- _ 
reign Territories, was, becauſe the Courts 
here could not command them to do Exe. 
cution there, for they have no Sheriffs, x 
Ventr. p. 5g. 

Tr. 14 Car.2, It was ordered in B.R. that yy Fjea- 
in every AGion of Treſpaſs and Ejetment ments to be 
to be broughe after that time in the King's brought, if the 
Bench, if the Land did lie in the County of jan ne in 
Middleſex, then a Bill of Middleſex ſhould 7,14. 
be brought ; and if the Lands lay in London, Not removable 
then a Writ of Laitat ſhould be taken out by 2 Proceden- 
againſt the caſual Eje&or named Defendant 42 '2 3 Fran- 
in every ſuch Aion. chile. 

If Ejeione Firme be removed from an 
Inferior Court by Habeas Corpus into the 
King's Bench, it is not removable by Prece- 
dendo to a Franchiſe, as Oxon, Pole, Canter: 
bury, &c. which only hold Plea of perſonal 
Actions, but in this Action he ſhall recover 
Poſſeflion, and have a Writ of Habere fac 
poſſeſſionem, and thereby he that hath a _ 

Wt. ol 
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hold may be put out of Paſſeflion. And in 
Sabin's Caſe M. 13 Car. 2. B. R. Ejettione 
Firme was brought in the City and Coun- 
Procedendo 4e&- ty Of Canterbury, and removed into the King's 
nied, becauſe Bench by Habeas Corpus, and a Procedendo 
Bail vas put in wag prayed ; but becauſe Bail was put in 
—_ in B. R. the Court denied the Procedendo, be- 
cauſe they were thereby ſeiſed of the Cauſe, 
Cro. Car. 87. Halley*s Caſe. M:-13 Car.z. B.R. 
Sabin's Caſe. Siderfin, p. 2.31. 
Now in fuch Caſes of Franchiſes, as Can 
'—  ferbury, Oxon, the Cinque-Ports, &c. they ſup- 
To be _ poſe the Leaſe elſewhere ia the Coynty, and 
tie Lf It ſhall be tried where it's ſuppoſed the Leaſe 
pany tobe made; and ſoby W#1d in Sabin's Caſe. 
Upon Eje&tment in the County of Canter- 
bury one may declare upon a Demiſe in 
| any part of the County of Kent, and fo try 
Canterbury, it at Maidſtone; tor the Venire comes always 
from the place of the Demiſe, which was 
denied by Windham, the Body of the County 
being as another County from that of Can» 
terbury. 
But the reaſon why the Court denied a 
Procedendo in Allen and Burney's Caſe, was 
becauſe the Plaintiff below had not adtually 
ſealed a Leaſe, as he oyght to have done, be- 
ing an Inferiour Court, M. 18 Car. 2 B.R. 
Allen and Burney. 
Action was brought in the Court of the 
Marches of Marches of Wales in nature 'of EjeFione Fir- 
Wales, me, and a Prohibition granted, becauſe they 
are not to meddle with the Poſfſefions of 
Men, unleſs inreſpe& of forc2, plena Curia, 
2 Rolls Rep. 30g. 


CHAP. 
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CHAP. II. 


r3 


Who ſball- have Eje&tione Firme, and in 
what Caſes this Attion lies, or net, in reſpect 
of Poſſeſſion, in reſpect of Entry congeable, 
in reſpe# of Exility of Eftate. By Leſſee 
of Copyhold, and how, and whether before 
Admittance, and the manner of declaring. 
Of Ejettment by Executors. Infant-Leſſee of 
Simoniſt. On Elegit. On undue Extent, 
and in caſe of holding over. By Intruder, by 
the King's Leſſee, by @ Perſon Outlawed, 
by Leſſee of Bail on Extent, by Judgment 
againit the Principal, by Iſſue in Tail liable 
to @ Statute, who comes not in and pleads 
to the SC? fac*, on Entry if the Grantee of 
Rent with Proviſo for Retainer till Satiſ- 
fation of Arrears ; by Ceſty que Truſt ; by 
Vendee of Commiſſioners of Bankrupt. 


HE next to be handled, is, In what 

Caſes this Action lies, and in what 
not; whereby the Reader may be fo well 
informed,as not to hazard his Client? Caule, 
and his own Reputation, 

Note, If the Heir bring an Eje&tment, 
and the Anceſtor dies ſubſequent to the A- 
Qtion, he ſhall] nor recover, becauſe every 
one ſhall recover only according to the Right 
which he hath at the time of the bringing his 
Action, in_ Hedywood and Bayley's Cale, 
Raym. 4.6 3. 


Ir 
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It has been laid down for a conſtant Rule 
in our Books, That upon a Poſleflion in Law, 
a Man ſhall never maintain an Eje&1one 
Firme, but he ought to have actual Poſlel. 
fion ar the tim2 of the Ouſter, as. if Tenant 
for years makes a Leaſe at will, and the 
Tenant at will is ejected ; the Queſtion was 
in Stone and Grubham's Caſe, 1 Rolls Rep. 3. 
if the Tenant for years for this Eje&tment of 
his Leſſee at will ſhall have an Eje&ione Fir- 
me, and it was reſolved that he ſhould nor: 
So if Leſſee for years be the Remainder for 
years, the Leſſee for years is ouſted, his 
Term expires, he in Remainder for years 
cannot have an Eje&ione'Firme,becaule he had 
no actual Poſſeſhon at the time of the Eje&- 
ment. Soif a Leaſe for years be made, and 
before the Leſſee enters, a Stranger enters, 
he ſhall not have this Action. And upon 
this Reaſon of Law it is, that by the new 
Rule of Practice, the Defendant. ſhall con- 
fels Entry and Ouſter ; but it has been re- 
ſolved, That if Inquiſition upon Elegit be 
found, the Party before Entry hath the Poi- 
ſeſfion, and a Fine with Nonclaim ſhall 
bar his Right; for before actual Entry he 
may have Eje&ione Firme or Treſpaſs, and it 
is not like to an Intereſſe Termini. 

In Smith and Rawlin's Cafe no Entry was 
proved to be by Dean and Chapter fince 
1631. yet in regard Rent had been actual- 
Iy paid,there theLeſſee may bring Ejetment 
( without any Leaſe actually ſealed on the 
ground.) 2 Keb. 129. Smith and Rawlins. 
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Poſſeflion of the Leſſor of the Plaintiff 
muſt appear to be within Twenty years, 
though the ſpecial Verdi& be on another 
Point ; ſo Keb. 364. but 32 H.8. c. 2. ex- 
tends not to Common; but the Reverſion in 
the King will priviledge the Leſſor of the 
Plaintiff being but a Leſſze for ninety nine 
years againſt ſuch want of Polleſhon, 3 Keb, 
681. M. 28 Car. 2. B. R. Piggot and the 
Lord Salizbury, 

Leſlze for years ſhall only have this AQi- 
on, N. B. 120. F. 


He whoſe Entry is not congeable by Law, In reſpett of 
cannot have Eje&ione Firme, as in Caſe of a Entry congea. 
Formedn in Remainder and Diſcontinu- *<- 
ance. 

Leſſor grants the Reverſion to A. Leſſee 
Attorns, A. ouſts him, Leſſee ſhall have Fje- 
done Firme, N. B.221.a. 1 H.x. 2. pl. q. 

The Adtion of Ejetment is maintainable, X 
if it appear by ſpecial Verdi&, that any for- 
mer Leaſe made by the Leflor que &c. be 
in force, 1 Rep. 153. Recor of Chedington's 
Caſe. 

How Copyholder or his Leſſee ſhall bring g;.9me by 
an Eje&tment, there have been uncertain O- Copyholder or 
pinions in our Books; but the Law taerein his Leſſee. 
ſtands thus. 

Leſſee of a Copyholder for one year ſhall 
maintain Ejectione Firme, in as much as his 
Term is warranted by the Law, by force 
of the general Cuſtom of the Realm ; and it's 
but Reaſon,if he be eje&ted,that he ſhall have 
an Fjefione Firme; and it's a ſpeedy courſe 
for a Copyholder.to have Pofleſſion of the 
Land againſt a Stranger ; but in the yy 
tan 
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dian of the Monaſtery of Otlery's Caſe ci- 
ted, it was obje&ted, That if Eje&tment be 
maintainable by Leſſee of a Copyholder (as 
4 Leon. p. 18. It was adjudged in B. C.) then if the Plain- 
tiff recover, he ſhould have "in Habere fac? 
poſſeſſionem, and then - Copyholds ſhould be 
ordered by the Common Law, 4 Rep. 26. Cr. 
Eliz. 676, 717. Erithe's Cale. Moor, 9509, 

Stoner and Gibſon. Leon. p. 118. | 
The Leſſor for years of a Copyhold which 
= - wy * is made without Licence of the Lord, may 
=_ Li- maintain an Ejectzone Firme,becaule he is Lel- 
cence of the Tee againſt all but the Lord; and the Leaſe 
Lord, is good between the Lzffor and Leſlee, and 
againſt all Strangers, but not againſt the 
Lord ; and fo in Hardres's Rep. p. 330. The 
Leaſe of a Guardian or Copyholder, will 
maintain the Declaration in Eje&ment, 
though . void, againſt the Lord and Infant: 
And therefore Fackſon and Neale's Caſe in 
Cro. El. 294. ſeems not to be Law, which 
was; The Licence to a Copyholder was to 
lett for twenty one years from Michaelmas 
laſt paſt, he makes a Leaſe for twenty one 
years to begin at Chriftmas following, to the 
Plaintiff, who entred, and being ouſted by 
the Defendant,brings an Ejettione Firme 3, the 
Court was of Opinion, That the Leaſe not 
being warranted by this Licence, no Ejetti- 

one Firme lies upon it. 

But in Petty and Evans's Caſe, in Eje- 
cone .Firme brought by the Lefſee of a 
Declaration by Copyholder , it is ſufficient that a Count 
Copyholder in be general without mention of the Licence ; 
Ejcment. | 2nd if the Defendant plead Not guilty, 
then the Defendant ought to ſhew the Li- 
Cence 
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The Law of Tjetments. 
cence in Evidence; but if the Defendant 

plead ſpecially ( as in thoſe times ir was 

uſual ) then the Plaintiff ought to plead the 

Licence certainly in the Replication, and 

the Time and Place when and - where 

it was made. 2 Brownl. 40. Petty and E- 

Vans. 

In Ewer and Atwick'sCaſe it was doubt- 
ed by the Court ( and {o in ſeveral other 
Caſes in p_ times) Whether the Plain- 
tiff in his Declaration ought to fer forth : 
the Cuſtom of the Manor that the Copy Den 
holder may Leaſe, &c. and then to ſhew need nor (er 
that the Leaſe is warranted by the Cuſtom, #rth the Cu. 
But now it's fully agreed, That the Plain. **® 
tif ought not to ſhew that the Leaſe is war- 
ranted by the Cuſtom ; bnt that ſhall come 
on the other ſide, and fo is the Practice not 
to declare on the Cuſtorn, Rummey and Eve's 
Caſe. 1 Leon. p. 100. 

It has likewiſe been a Queſtion, Whether zj.7one Firms 
one ought to be admitted before he can by Cipyholger 
maintain this Action; bur ict is reſolved in fore Admir- 
Rummey and Eve's Caſe, if cuſtomary Lands (3"* 2 tre- jo 
dodeſcend to the younger Son by Cuſtom, yycre 1. 
and he enters, and leaſeth it to another; who without Aq- 
takes the Profits, and after is ejeed, that mitrance: 
he ſhall have an Eje&tone Firme, without any 
Admittance of, the Leſſor, or ' without any 
Preſentment that he is Heir, 1 Leon. p. 10t. 
Rumney and Eves, Pop. 38 Bullock and Dib- 
ter. . Copyholder 

But 2a Copyholder Mortgagee muſt be ad. Morrgagee 
mitted before he bring this Action, a 1d he mult be admit« 
way bring his Bill againſt che Lord to be [*1 Prem 

C ST” 
Atln. 
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18 - The Lawof Ejectments; 
admitted to inable him to try the Cuſtom; 
2 Keb. 357. Towel and Corniſh. 

By Executors. Ejeitione Firme may. be brought by .Exe- 
cutors. of Land letto their Teftator for years 
upon ouſter of the Teſtator for years per 
Stat. 4 Ed. 4. c. 6. which gives an Action tor 
Goods taken owt of the Poſſsflion of the 
Teſtator ; the Reafon is, becauſe it is to re- 
cover the Term ir ſelf, 7 H. 4. 6.b. 2 Ventr, 


» 20, 
f if a Man ouſts the Executors of his Leſlee 
for years of their Term, they may have a 
ſpecial Aion on the Caſe, or they may 
have Eje#ione Firme or Treſpaſs, 4. Rep. 95. 8. 
Reg. 97. N. B. 92. | 
In Eje&ment the Plaintiff was an Infant 
at the time of the Bill purchaſed, and ſued 
by Attorney where he could not make an 
Attorney, but ought to have ſued by Guar- 
dian per Cur', it's erroneous, and Error en 
fait, Cro. Fac. p. 5. Rew and Long. 
Ey.Symoniſ. Deprivation in the Spiricual Court: for 
Symony; diſables from bringing Eje&ment, 
becauſe he can make no Leaſe, per H, Hind- 
_ Buck's Lent Aſſiſes, 1668, Dr. Crawle)'s 
Cate. 
Th She:iff on- In Fefferſon and Dawſon's Caſe Council 
ly to deliver pray'd, That delivery of Poſſeflion might 
_— on E'*- beawarded on Elegir, bot the Court denied 
\« Plaine:rro It, the Party having no day to interplead ; 
ES and the Sheriff ought oats. to deliver Sei- 
jetment, fare roenable the Plaintiff to maintain E- 
jz&tment, and the Tenant may plead on the 
Ejetment, or elſe the Tenant may be turn- 
ed out unheard, and fo be remedileſs, and 
per Cur a&tual Pollcflion ought not my 
6 
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delivered ; but if it be, it's rem2dileſs; and 
yet before Entry the Plaintiff for whom the EiefFione Firme 
Inquiſiriori is found, has Poſſeſſion, and be- Þ* r a5ual 
fore aRual Entry he may have Ejedione woe 
Firme, and is not like to an Interejſe Ter- 

mini, M. 25 Car. 2.B. R. | 

,. In ſome Caſes Remedy againſt an undue 

Extent may be by Eje&tment; as, The In- . : 
queſt by Practice of the Sheriff on Elegit, 2 wu enny 
find the Defendant had Lands 1a 4. where gg z/:gir by 
he had nothing, and fo extended all his Ejeamenc. 
Lands in B. as a Moiety, this is avoidable 

by Eje&ment, as to a Moiety, and the E- 

vidence may be, That the Defendagt had 

nothing in 4. orto file the ' Writ of Elegit,” 

and in Ejetment chereon ( which elſe can- ,..,_.. 

not be brought ) to plead the ſame ; or in gainſt _—_ 
caſe of holding over, Eje&Ament lies againſt by zl:2i in 
Tenant by Elegit, if he be ſatisfied ar the caſe of holding 
extendedValue,conrrs of a Judgment which is 992 2% ſoof 
uncertain for Coſts and Damages, 1 Keb.8g 1, 3 J008ment, 
Dakin and Hulme. 1 Keb. 358. Lord Stamford © 

and Hubbard. 

Intruder on the King's PoſlleGion, cannot By Iatruder. 

make a Leaſe. whereupon the Leſſee. may 

maintain an Ejetione Firme, tho' he may 
haveanAQion of Treſpaſs againſt a Scranger; Stranger may 
but a Judgment in Information of Intru- enter, notwith- 
ſion pro Rege binds riot a Stranger, bur-char ſtanding Judg- 


he may enrer and bring Eje&tment ; if it mene in lntor- 
mat in [n: us 


"were otherwiſe this would be a Trap for ;,, 


any Man's Polleflion by lawful Title ; and 
the Judgmenc on Intruſion is not in the na- Judgmer: in 
tute of Seifin or Poſſefion, but only quod pars Intivhien, white 
committatur & capiatur pro fine, and an En- 
try may be made by the King's Patentee, 

C2 Hat. 
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Hardreſs, p. 460. Friend and the Duke of 
Richmond. | 
If a Stranger errreth upon the King's 
Fermor, by fuch Entry he hath gained the 
Eſtate for years; and if he doth make a 
Leaſe to another, his Leſſee may maintain 
Ejettione Ferme: A Leflee may have Ejeftione 
Firme, tho' the Reverſion be in the King. 
So that it ſeems the{ Ejeaor by his Entry 
hath gained the Land, 2 H. 6. 6. Dyer 116. 
b. 2 Leon. p. 206. 
The Leſſeeof "The Leffee of the King may bring Ejetti- 
the King. one. Firme, tho' the King be not pur out of 
the Freehold by the Words, He emred and 
* expulſed him; Cr. EL 231. Lee and Morris. 
| It's ſaid in Leonard, 1 part 212. Lelſee of 
By Tenant in Tenant in Common of one Moiety, with- 
Common Of © gut actual Oufter, cannot maintain EjeHione 
one MoietY-  Firme againſt the Leſſee of his Compa- 
nion. 
F. M. covenants to ſtand ſeiſed to the 
«+ Fray uſe. of himſelf for life, and after to the uſe 
of eine or nor Of his Daughters, until every one of 'them 
entring. ſucceflive ſhall or may have levied 500 7. 
Remainder to hiseldeſt Son. He had four 
Daughters at the time. of hi. Pyand 
the Land was worth 100 /. per um ; 
the Father died in 30 EI. the eldeft Son im- 
' mediately entred, the eldeft Danghtrer en- 
ered in 42 Eliz. and made the Leaſe to 
the Plaintiff ; Per Cur”, ſhe hath overpaſt 
her time, and cannot enter ; for*then ſhe 
ſhould prejudice her other Siſters, ſo as they 
ſhould never levy their Portions, Cr: E/. 
809. Blackbourn and Laſſells; 


A 
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A Perſon outlawed may bring Ejetticne By a Perfon 
Firme : For tho' a Perſon outlawed cannot %ilavcd. 
after an Extenr, prevent or avoid the King's 
Title by Alienation, yet the Outlawry 
gives no Priviledge to the Poſſeſſion of a 
Diſſeiſor, but thar the Dilſeiſee may enter 
and bring the Eje&tmene; for by the Our- 
lary the King hath only a Title tothe Pro- 
fits, and no Intereſt in the Land, Hadr. 155. 

Hammond's Cale wide. 

If a Man ouſts the Executors of his Lef- 5 E*<<ytors. 
ſee for years of their Term, they may have 
a ſpecial Aion on the Caſe, or they may 
have an Ejettione Firme or Treſpaſs, 4. Rep, 
95+ 4. Reg. 97. N. B. 92. | 

Oae leiled of Lands in Fee-Simple, be... 
comes Bail in an A&ion of Debr in B. KR. 1,4. 
and after liſus joyned, let the Land to B. Juigment is 
the Plaintitt; Judgment is afterwards given »gauft the 
againſt che Principal, and ai Extent taken Principal, and 
upon the ſaid leaſed Lands, B. the Plaintifi Fi a 
being thereupon ouſted, brings this Action 3 brings Eject 
of Ejetfione Firme, Crok, Jac. 449, Kervile ment. 
and Brokeſt. 

Tenant for life, Remainder to his Ifſae Where the 
in Tail; Tenant tor life enters -inco a Stat? Ive in Tail is 
and dies, Coniſee ſues a Scire fac againſt 1 52 Exc- 
his Heir, who was [fſue in Tail, and the 9 00 3 


. $1.27, on SEO fac? 


Sheriff retorns Scire feci; and upon this, corned, and 


Execution without any Plea pleaded by the be comes nor 
Heir, and the Heir being onfted by tit; in andpleadg,be 
Execution, brought Ejecr:one ; Per Cur?, the _ 
Heir ſhall be bound by this Execution, and ** FOE 
he has no Remedy, neither by Eje&menr, 
Writ of Error, nor by Aud Querelay nor 
by any other way, bur againſt che Sheritt, 

, C3 _ 
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if he have made a faux Retorn of the Scire 
CE fac', Siderfin, p. 55. Day and Guilford. 

Upon Entry of Rent granted with a Proviſo, that if 
— it be Arrear the Grantee may enter and 
Miner 6] $4.6 Tetain until he be ſatisfied. This Proviſo 
faction for Ar. ſhall enure to grant a certain Eſtace-to the 
year, he may Grantee when he enters for Non-payment. 
upon fuch In- And tho? the Grantee by ſuch Entry can- 
_———— not gain a Freehold, yet he had ſuch an 
Ljetimene ; Intezeſt as he may make a Leaſe of it, and 
and ſo the Lora is Leſſee may have an Eje&tment ; for the 
upon Sciſure of Law does not give an Intereſt to any, but 
= Copyhold till ie alſo gives a Remedy for it; and if he 
naps breag have Remedy to hold ſuch Poſl:ion, he 
1 Keb. 239.in Ought to. have this Action, which is the 
' Patejon's Caſe, loweſt Degree of gaining Poſſeſſion. So in 


tha Counteſs of Cumberland's Caſe, Anno 


1659. of Copyho!ds, there was a Cuſtom, 


That if ſuch Tenant who claims Tenant 
Right, does not pay his Fine, the Lord 
may enter and retain the Land until he 
be ſatisfied, and adjudged that his Leſſee 
upon ſuch Entry for Non-payment, may 
maintain Eje&ione Firme, Siderfin, p. 2273» 
Femct and Cowley. 1 Roll. 784. 2. Keb. 20. 
meſme Caſe. Cro. Fac. 511. Havergell and 
Hare, 

Hill. 13 Fac. B. C. Rot. $68. Brown and 
Hagger cited in Price and Vaughan's Caſe, 
is tull in the Point ; and Trim. 14 Car. 2. Roll. 
2511. Eyer and Malin. EjeAment upon a 
Leaſe of the Lord Byron, fpecial Verdict 
found, Sir F. Byren ſeiſed in Fee by Inden- 
ture, grants a Rent-Charge for life, to com- 
mence aſter the Death of the Grantor ; 
and if the Rent be Arrear, that the Gran- 

ces 
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tee may euter and take the Profits without 
Account, till- the Rent and Arrears ſhall 
be paid. The Rent was Arrear, and the 
Grantee enters and makes a Leafe to the 
Plaintiff ; and Bridgman and the reſt (preter 
Browne ) agreed for the Plaintiff. 

It was faid in the Caſe of Holmes and g, Tec a 
Bayly, That Tenant at Will may make a will. 
Leaſe for years totry a Title of Land, and 
ſo may a Copyholder, Sriles Rep. 380. + 

I 1s brought by Cefty que Tru#t, By C:fy que 
Nowvif the Truſtee of the Leaſe be Leſſor 7% 
in Ejetment, he may diſclaim in pays ( if 
he have not accepted the Truſt) which 
will avoid the Plaintiff's Title at the Tryal ; 

2. Keb, 794. Cheek and Liſle. | | 

Vendee of. the Commiſſioners on the By 2 Vendee 
Statute of Bankrupts of Lands by Deed In: _— _ | 
dented, cannot maintain by his Leſſee an — =>" ack 
Ejefione Firme, . before Inrollment of the 
Deed, altho' it be inrolled after the Action 
brought : And the Difference between this 
and the caſe of a common Bargain and Sale 
per Stat. 27 H. 8. c. 10. of Uſes, is, For 
there the Eſtate palleth by the Contract, 
and the Uſe is executed by the Stature; then 
comes the Ac of Inrolments of the fame 
year, and enacts, That no Eſtate ſhall paſs 
without Inrolment, and this within Six 
Months. But-the Commitſſioners here have 
not any Eſtate, but only a Power which 
ought to be executed by the Means pre-/ 
ſcribed by the Statute, with the Circum-' 
ſtances there direQed, which is'not only by 
» Deed indented, bur inrolled alſo ; Sir Tho. 

Fones, p. 196. Perry and Bowers. Yoo. 
C Note, 
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Nite, Leſſor of Tenant in Poſſeflion hath 
no Prjviledge in Ejetment, tho? . he be a 
Lord of Parliament, unleſs he be Tenant in 
Poſſethon himſelf, x Keb. 3 29. 


CHAP. IL 


Of Proceſs in EjeQione Firme. The Original. 
What Miſtakes in the Original are Error af- 
ter a Verditt, or not. Of a vicious Original. 
Of the want of an Original. Of ay Original 
taken out before the Cauſe of Attion. Where 
Amendment ſhall be by the Paper- Book. Of A- 
mendments of Originals, Stat. 13 Car. 2. C. 
11, Of Appearance. Infant, bow to appear, 
ſue or defend. The true Difference between 
Guardian and Prochein Amy. Of want 
of Pledges, Of Bail. Of the Stat. 13 Car, 2, 
C. 2. Of Bail or Error, 


The Original is thus; 


EX, Tc. (Jie Widy ſalutem, Si A, 
R D. kecerit te (ecurum tunc pone Þ 
Var + (aives plig CE, D. nuper de Lon- 
void Grenee, J'ta qy lit coam PJultict- 
arits nofir apud {eſttd ( ralt die) ad 
refponden® (71, %. v2 Pfito quare vi & 
armIis unum 2tcilunz decem Urrag Ter- 
re & tres, Xcras Paſliuce cum Ptineid in 
£5. in Comie tuo gue S, CU. vid eid 
30, diinaſit ad termintum qui nondum 
P2e- 
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pxeteriit intravit & ipſum a Firma ſua 


ejecit, & alia enozmia et intulit ad gra- 
ve damnum ipſius IV. & contra pacem 
noſtram & Don) Kiegis nunc, Ec. T. Ec, 


On the Retorn in B. R. quindena Paſche 
ubicungue. 


Writ, Proceſs: 


In Eje&ment upon a Demiſe by the 
Lord L. who was no Peer, yet upon Nor 


 Culp”, good, he being the ſame Perſon that 


did demiſe, Allen 58. Bernard*s Caſe. 

So you ſee the Original Writ inC. B. in 
Ejex&tment, is an Attachment, or a Pone 
per vadios & ſalvos plegios, 8&c. and Summo- 
mus in Eje&ment was held to be an Error. 


In Epjeftione Firme brought by Ori» g,,monit. for 
ginal Writ out of Chancery; the Record Attachment, is 
upon the Ifſue-Roll was entred in this Error after 
manner ; ff. Simo Edulph nuper de C, V4 


ſummonit fuit ad reſpon Tho, R. de 
plito quare v1 & armis, Ec. And after Ver- 
di&t pro Quer*, it was moved, That this was 
a Vicious Original, and not aided by any 
of the Statutes of Feofail's; for it appears 
by the Entry of it, that the Original was 
a Summons, where it ought to have been 
an Attachment, which the Court granted ; 


but upon ſearch there was no Original fi- 11, ;rhere 
led ; and then per Cur ſeeing there is no ye no Original. 


Original filed, it ſhail be intended after Ver- 
dic, that once there was a good Original, 
which is now loſt, and that che Plaintiff® 
Clerk had miſtaken in the Recital of it, 
| | which 


Original taken 
out before the 
Cauſe of AQi- 
On, is Error. 


The Law of Ejectments. 
which after Verdi& is not material, Reg. Orig: 
227. #, Saunders Rep. 1. p- 317. Redman and. 
Edelph. Sider. 4.23. melme Caſe. 2 Keb. 544+ 
meſme Caſe. 

So in Fennings and Downe's Caſe Error 
was aſligned, becauſe that it appeared by 
the Record that the Declaration was be- 
fore the Plaintiff had any Cauſe.of Adti- 
on; but the Council of the other ſide ſaid, 
There is a wrong Original certified, and 
prayed to have a new Certificate to have 
the true Original certified. Per Cur”, Take 
it, for it is in Afirmance of a Judgment, 
which ought to be tavoured. But in Fobn's 
and Sreywer*s Caſe the Original bore Date 
24 Jun 6 Car. and the Ejement is ſup- 
poſed 31 Fanuarij : Per Cur? it's Error, be- 
cauſe the Original ( upon Diminution al 
ledged ) was certified as an Original in this 
Action, which is between the 7 Parties, 
and of the ſame Land, and of the ſame 


"Term; and being taken out before the 


Cauſe of Action, it's a vicious Original, not 
aided by any Statute, Stiles Rep. 352. Fen- 
nings and Downes, Cre. Car. 2.72, 251. Jobms 
and Steyner. 

It's a Rule in the Regiſter, That in the 
Writ of Eje&ione Firme there may not be 
Bona & Catalla, becauſe that for Goods ta- 
ken away a Man ſhall have an Exigend', 


and in this Wric Diſtreſs infinite , Plo, 


228. b. 

| $0 was Fehnſon and Davies's Caſe. The 
Suit was by Original Writ, which is of one 
Meſluage, Sixty Acres of Land, Three hun- 
dred Acres of Paſture ; but per Curiam this 


ſhall 


, Fl. 
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hall not be intended the Original upon 
zhich the Plaintiff declared, but that there 
7as another Original which warranted the 
Declaration, which is now imbeſilled; and 
his want is aided by the Statute of Feofayl:, 
ſpecially as this Caſe is ; becauſe the Wrir 
s Tefte 13 Apr. Ret' 15 Paſch.&c. This De. 
laration is in Trizity Term, and here is no 
pntinuance upon this Writ, Cro.gCar. 327. 
Tobnſon and Davis. 


the Bill was amended -by the Paper-Book ; 
and the Difference is, where there is a Pa- 

-Book in the Office of the Clerk, this be- 
ng right, all ſhall be amended by it ; bue 
if there were not any Paper-Book, and the 
Bill upon the File is ill, there can be no 
Amendment ; and in this Caſe the Amend- 
ment was according to the Paper-Book 
which was in the Hands of che Plaintifi”s 
Attorney, Palmer, 4.04, 4.05. Todman and 
Ward. 

It was an Exception in Haines and Strow- 
der's Caſe, becauſe the Suit was by Original 
Writ, and the Clauſe ( ofenſurus) was not 


in the Writ, Palmer, 413. Haines and Strow- - 


der. Godb. 4.08. Caſe. Crouch and Haines, 
Caſe 4.58. 


Beaumont and Ccoke.,s 


AS 


In Ejeftione Firme the Paper-Book was Where Amend- 
right, /cil; Acram Terre, and the Bill npon mene ſhall be 
he File was il! ( ſcilices) Clauſum Terre ; and Þy the Papre- 


, Or not. 


The Original was Teſte the ſame Day original 7:fe 
that the Ejectment was made, and adjudged the ſame day 
good per roram Curiam, 2 Roll, Rep. 352,129. % Ejz&mear. 
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Of Amend- As for the Amendment of ,Originals inf 


ments of Ori- Ere;one Firme, there are-many Calesin our 
4 ea in tis Books; I ſhall name one or ewo which may 
N he as a Guide in others. 


Ex diviſione for ex dimiſſiont was amended; 


ſo Barnabiam for Barnabam, and fo what ap- 
pears to be the Defaulr oi the Curſitor, x 
Brownl, 130. 1 Rolis 4br. 198. 

In Eje&ione Firme, it the Bill be not per- 
or _— fet ; but Spaces left for Quantity of Land 
£2. tho' the and Meadow ; and after the Paper-Book 
Bill upon the | given to the Party, is made perfect, and the 
File be nor per- Plea-Roll and Nsſi-prius Roll, but the Bill 
fect, yet it's upon the File was never perfected ; and af- 
- -- -=—<ygþ cer a Verdict is given for the Plaintiff, this 

Imperte&tion of the Bill ſhall be amended, 
becauſe the Party is not deceived by this, 
foraſmuch as the Paper- which he had, 
was perte&, and it the Neghater the 
Clerk not to amend the Bill when the Party 
had given him Information of the Qianti- 
ty, I Rolls Abr. 207. Leeſon and Weſt. 

Original in Eje&ment was amended after 

Writ of Error brought, as diviſit for dimiſit, 

2 Ventr. 173, 
By the Star. 13 Car. 2.c. 11. In all per- 
ſonal Actions, and in Ejefiome Firme for 
Lands, &c. depending by Original Writ, af- 
ter any Ifſue- therein joyned, and alſo after 
any Judgment therein had and obtained, 
there ſhall not need to be Fifteen Days be- 
eween the Te#e-day and the Day of Retorn 
of any Writ of Ven* fac', Hal” corpora jurat', 
Diftringas | rat*, Fieri facias or Capias ad 
Satisfaciend”, and the want of Fifteen Days 
between the Te#e-day and the Day of Re- 
corn 


ww © One wo | oe a Me, © 


The Law of Ejectments. 29 


thrn of any ſuch Writ, ſhall not be affigned 
for Error. 
* If an Original in B. R. be ill, Frror apon 


Tit lies not but in Parliament, $4. p. 42. 


Action of Eje&tment, and allo Batery in 
one Writ, and it was moved in Arreſt of 
Judgment, becauſe Battery was joyned in E- 
x&ment, the Damages were tound feveral- 
ly, and the Plaintift releaſed rhe Damages 
for the Battery, and prayed Judgment tor 
the Ejetment, and had it; 1 Brownl. 235. 
Bide and Snelling. 


Of Appearaxce. 


If the Tenant in Poſſeflion do not appear Juigment 2. 
in due time after the Declaration left with gainſt the ca- 
him, and enter into the Rule for confeſfing {42! Ejettor for 
Leaſe-Entry and Ouſter, then upon- Affide. v3" ot *Þ- 
vit made- of 'the Service thereof, and No- ; 
tice given him to appear, upon Motion the 
Court will-order Judgment to be entred up 
againſt the caſual Eje&tor. | 

In Eje&tment or any other perſonal Ati- 
on, if the Defendant do appear upon the 
firſt Retorn in Hillary or Trimty Term, there 
can be no' Imparlance without Conlent or 
ſpecial Kale'of Court. 

-In Actions real and mixt againſt an In 
fant, he ought to appear by Guardian, and Infant. bow to 
not by Attorney 3 and Judgment in Eje&;. *PP37: 
one Firme in Banco againſt the Intare De» 
tendane upon a ' Verdi& had againit him, 
was reverſed for this Cauſe, t Rolls Abr. 2871 
Lews and Fobns: 


Fietione 
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Ejefione Firme was brought againſt 
»as the Father and F. the Son ; the Fatt 
appeared by T7: C. Attornat” ſuam, and tt 

ſaid). per eundem T.C. proximum amicum ſu 

who was admitted per Cur" ad proſeq 

this is _ A Guardian and Procheis 4 
my are diſtin, and a Guardian or Prochei 
ama Amy may be admitted for the Plaintiff 
and a Prochein Amy is appointed by W. 1 
c. 47. W.2.c. 14. in caſe of Neceflity, when 
an Infant is to ſue his —_ or mY the 

Guardian will not ſue for him, and the 
ry fore he is admitted to ſue per Guardian « 
dian and Pro. Prachein Amy, where he is to demand « 
chein Amy, gain ; but when he is to defend a Suit ir 
Want of Actions Real or Perſonal, italways ought te 


be per Gardianum, and the Guardian ought 
to be admitted per Car'. Therefore the 


Defendant ought always to appear by Gu 
dian, and not by Prochein Amy; and alk 


to admit the Defendant ad proſequend', if 
ill and prepoſterous, Cro. Fac: 640. Mil 


by and Shepard, _, 
Pledges. 


Plea Error of a Judgment in C. B: in Ejettiont 
alkane pr Firme afligned in 1 Cro. 91, 594. in not 
Error, becauſe Certifying Pledges ( on Diminution al 
Diminutien ledged )\in a Writ of Error, for that Cauit 
vas not pray'd. per Cur Omiſſion of Pledges, or of one, is 
Hero, tho' after a Verdict ; and the Defer- 

ant aſter 0 eſt erratum pleaded, may 

pray Diminution, which cannot be granted 
but on Motion, and then only to afhrm the 
Judgment; yet when the Record is come 
wan 


The Law of Ejectments: 
in, it may be made uſe of to avoid the 
Judgment; and becauſe Diminution was 
th not prayed, the Court conceived it cannot 
m1 be afligned for Error, 1 Keb. 278, 281, 
$ Hodges's Caſe. 


Bail. 


In Eje&ment againſt T'wo, one does not 
put in Bail, it is Error, 2 Rolls Abr. 46, Den- 
ni; Caſe. | 
In Ejetment on Non Culp. pleaded by the 
Attorney for the Defendant, Verdict was Common Bail 
for the Plaintif, who had Judgment, and _ after 
Error was bong to reverſe it, becauſe no 1 ren 
Bail was put in for the Defendant; yet the oY” 
Attorney being once retained by Warrant 
4. to put in Bail, and took his Fee, and being 
but common Bail, tho* the Attorney was 
dead, yet the Bail was then entred, as of 
- the ſame Term it ought to have been done, 
'3 Bulſtr. 181. Denham and Comber. 
Treſpaſs is within the A& of 21 Fac. 
which names Treſpaſs generally, but Eject- Star. 13 Car. 
ment is not within that AR. Star. r3 Car. © © 
2, c. 2. orders Bail on Error in Treſpaſs, 1 
ont} Keb. 295. Power*s Caſe. 
not Note, Error without Bail, is a Superſedeas 
al-} in Eje&ment, notwithſtanding the new Ac, 
uiey 13 Car. 2, c. 2. it being not within the ge- 
, 5} neral Word, Treſpaſs, 1d. p. 308. Lufton and 
en Jobnſon. | 
ay Tr. 14 Car. 2. B. R. orderede that Com yo, common 
ted} mon Bail ſhall be filed for the Defendant be- Bail to be bled. 
he fore any Declaration by Bill in ſuch a&ion 
mef ſhall be delivered to the Tenant in Pofle(. 
in; tion 


U 


3% 


Imparlance. 


The Law of Cjectihenits. 

ſion of the Lands in ſuch: Declaration con- 
tained,and that if the Attorney for the Plain- 
tiff in B. R. ſhall fail thereof, then no Judg- 
ment for the Plaintiff ſhall be entred againſt 
the caſual Eje&tor, nor ſhall the Tenant in 
Poſſeffion confeſs Leaſe-entry and Ouſter at 
the Trial. 

Attorney was made Leſlee in Ejetment, 
and he would not grant an Imparlance to 
the Defendant, as ths Courſe is, becauſe he 
is Attorney of this Court ( B. R. ). and fo 
claims Priviledge that the Defendant may 
anſwer him this Term, or elſe he will et 
ter up Judgment againſt him for want of a 
Plea. Quere. Stiles Rep. 367. 


CH AP. 


The Law of Ejeaments: 


CHAP, IV. 


Azainf whom Eje&tione Firme lies, or . not, 

and of the caſual EjefFor. Of the old way of 
Sealing Leaſes of Ejettment by Corporations, 
by Baron and Feme ; in what Caſes now to be 
uſed. 


| Tiny _ againſt one Simul =_ had 
| en ruled to be good, and fa in 
the. Common Pleas, tho? heretofore it was ad- 
judged to the contrary, Stiles Rep: 15: 

Ur lies againſt Baron and Feme, - Lib. 
Intr. 2.53. 9. Kep. 77. e. Petce's Caſe: Plo, 
187. | | 
git Been againſt the Eje&or or wrong Doer; 

who he will. z 


33 


.- When the Courſe was: to ſeab an Ejec- Who was 4c- 


counted an E- 


ment to try. a Tule of Land, tbe' ,Eje&or jeQor formerly. 


in Law was any Perſon that comes upon 
any -part of: the Land, &c. in the:Eje&ment- 
Leaſe, tho? it be by chance, - and: wich no 
intent to diſturb the Leſſee of Poliedion,nexct 
after the Sealing and Delivery of the Eje&- 
ment-Leaſe ; and ſuch an. Ejeftor''was a 

ood Ejetor, againft whom an Action of 
al Giane Firme may be brought to "try the 

itle of the Land in Queſtion, Bur' he thae 
was to. tiy a Ticle of Land in Eje&tment, 
ought not to haye made an Ejeor of his 
own, againſt whom he mighs bring: his A- 


. Etion; or to conſent or agree with one tb 
* come upon the. Land let in -the Eje&tment- 


Leaſe, with an Intent to make him an E- 
D 12ctor, 
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Qor, and to bring his Action againſt him ;. 
for by that means the Tenant in Poſletlion 
of the Land, was after put out of Poſſeſſion 
by a Writ of Habere fac' poſſeſſionem, with- 
out any: Notice given to him or his Leflor 
of the Suit ; but now the Law is otherwiſe, 
and altered by the new way of Practice. 
The new courſe FOr_29W it is not uſual to feal any Leaſe' of 
® Ejetments, Eje&ment at all in this Aftion, bur the Plain- 
ctiff that intends to try the Title, feigns a 
Leaſe of Ejeftment in his Declaration, ang 
an Ejector, and draws a Declaration againſt 
his own Ejefor, who ſends or delivers a 
Copy thereof to the Tenant in Poſſeſſion, 
giving him Notice to appear and defend 
his Title, or elſe the Eje&or will confeſs, 
or ſuffer Judgment by Default : But if the 
Tenant or the Leflor will defend the Title, 
then. it is uſual for them to move the Court 
that they may be made Ejeor to defend 
the Title. ( that is ) the Tenant appears, 
and conſents to a Rule, with the Plaintiffs 
Attorney, to make himſelf Defendant in the 
room of the caſual Ejecor,and this the Court 
will grant, if he will confeſs Leaſe, Entry 
and Oufter, and at che Trial ſtand meerly 
you the Title; but it they do not at the 
rial confeb Leaſe, Entry and Ouſter, then 
the Judgment ſhall be entred againft the 

- caſual (viz.) the Plaintiff's own Ejedtor. 
Note, The Court ſaid in Addiſon's Caſe, Mod, 
Rep. 2.52. That they take no Notice judicial- 
ly, chat the Eeſſor of the Plaintiff is the 

arty intereſted, therefore they puniſh the 
Plaintiff, if he releaſe the Damages ; but in 
point of Coſts they take notice of him. 

But 
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ney, bur not the Leaſe ; for the Attorney 


...the Land by the Defendant, this was ad- 
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But before [ proceed further, I hope it will The old way 
not be tediousa little tro ſhew how the Law _—_— LR 
and Practice was taken when Eje&ment- ,,,. 
Leaſes were ſealed, and Entries to be doly 
made, and Warrants of Attorney made to 
deliver the Leaſe upon the Land by a Corpo- 
ration), Baron and F2me, &c. elpecially con- 
fidering. that in Inferinur Courts the old 
way of a&tual fealing Leaſes is continued, 

Winch 50. 1 Brownl 129. Godb. 752. Earl of 
Kenit*s Cale. 

And firſt, The way to execute a Leafs to 
try a Ticle, the Land being in many Men's 
Hands, was to enter into one of the Par- 
cels; and leave one intthat place; and then 
he muſt go into another , and leave one 
there, and fo of the reſt; and then after he 
had made the laſt Entry there, he ſealerh 
and delivereth rhe Leaſe ; atid then thoſe 
Men that were lefe there, muſt conje out of 

the Land; But when a Title was to be try- 
ed by Eje&ment, and a Leaſe to' be execu- 
ted by a Lecter of Attorney, the Courſe was; 
That the Leſlor do feal the Leaſe only, and 
deliver ic as an Eſcrow, and the Lecrer of 
Attornzy, and deliver the Letter of Actor- 


muſt deliver that upon the Land. And npon 
Eje&ment brought of Land in Two Villa- 
ges, as of an Houſe and Forty Acres of Land 
in 4. and B. and a ſpecial Entry in the" 
Land adjoyning to the Houſe (v:z.) ths put- 
ting in of an Horle which was drove our of 


judged a good Entry for the Land in both 
the Villages per rctam Curiamm. So of Lands 
. D > I: 
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- in one, County, Palmer, 402. Argoll and 


By Corporati- 
On. 


. By Baron «nd 
Feme. 


Cheney. 

The Corporation of Mercers were 
ſeiſed .of the Lands in - Queſtion, in the 
ſeveral Pofleflions of Two'Men; and be- 
ing ſo feiſed , - made a Deed of Leaſe 
to the Plaintiff and a Letter, of Attor- 
ney to deliver the Deed . and the Poſſe 
fion. The Attorney entred upon the Poſ- 
ſeflion of one of the Men, and there deli- 
vers the Deed, and afrer enters in the Poſ- 
ſeffion of the other, and there doth deliver 
the Deed; the Queſtion was, If it were good 
for the Land for which the ſecond Delive- 
Ty was, becauſe one Deed cannot have two 
Deliveries ; but the Court held, it ſhall be 
intended the firſt Delivery was good for 
all, and it ſhall not be intended but that 
the two Men had Poſleffion only as Te- 
nants at Will to the Corporation, and then 
the Delivery of the Leaſe in one place, is 
good for all; and it ſhall not be intended 
they had an Eſtate for Years or Lite, except 
the contrary be ſhewed. | 

Baron and -Feme joyn in a Leaſe by In- 


. denture to B. rendring Rent for Years, and 


make a Letter of Attorney to ſeal and deli- 
ver the Leaſe upon the Land, which is done. 
B. brought Ejetment, and declares of a 
Demiſe made by the Baron and Feme 3 and 
upon evidence tothe Jury, it was ruled per 
Cur, That the Leaſe will not maintain the 
Declaration; for a Feme-covert cannot 
make a Letter of Attorney todeliver a Leaſe 
of her Land, but the Warrant of Attorne 
is meerly yoid ; fo that this only is a Lea : 
O 
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of the Husband,which is not maintained by 
the Declaration: Burt Hopkins's Caſe in Cro. 
Car. 165.is againſt this, where the Plaintiff 
declared of a Leaſe made by Baron and 
Feme; On Not guilty, it appeared on the E- 
vidence, that the Leaſe was ſealed and ſub- 
ſcribed by them both, and a Letter of At- 
torney made by them to deliver it upon the 
Land ; Per Cur' it's a good Letter of Attor- 
ney by them both, and the Leaſe well deli- 
vered, and it is a Leaſe of them both during 
the Husband's Life, Telv. Wilſon and Rich. 
2 Brownl. 2.48. Plomer's Caſe. Cro. Car. 165. 
Hopkin's Cale. 2 Leon. 2009. 


CH AP. 


Fjeciment 1 
Jnteriour 
Couts 
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: CHAP. V. 


Of the Rule of confeſſing Leaſe, Entry and 
Ouſter, and Rules of Court relating thereunto. 
Of Refuſal to confeſs Leaſe, Entry and Ou- 

. Heer, and the Conſequence. Of bow much 
the Defendant (ball confeſs Leaſe, Entry and 
Oufter. In what Caſes there muſt be an allu* 
al Entry, and where it is ſupplied by 'confeſ- 
frng of Leaſe, Entry and Onſter. Rules con- 
cerning ones being made Defendant, and of 
altering the Plaintiff ; and of the Ejettment- 
Leale. . 


OW neceſlary the Knowledge of this 

Practice is to one who would manage 

lis Client's Cauſe with Diſcretion and Suc- 

ceſs, is ſufficiently apparent, and needs no 
turther Recommendation, 


It muſt be obſerved ( as was adjudged in 
the Mayor of Briſto/*s Caſe ) that there, or 
in any other Inferiour Court, they cannot 
make Rules to confels Leaſe, Entry and Ou- 
{ter, as in the Courts of Weſtminſter, but 
chey muſt actually ſeal the Leale, as at 
Common Law. And ſo it was in Sherman 
and Cukt's Caſe, where it was moved, That 
the Detendant, who by Habeas Corpus had 
removed an Eje&tment our of the Sheriff's 
Courre, might conſent to a Rule of Courr, 
that he ſhould confefs Leaſe, Entry and Ou- 
ter ; bur the Court refuſed, the Defendant 
not being bound by the Rule below ; be- 

caule 


4 
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cauſe they cannot proceed by -way. of de- 

livering Declarationsto the Tenants in Pol: 

ſeffion, but as at Common Law by aRtual 

Leaſe ſealed ; And by Hyde, all the Tryals T,yals below, 
telow are tried in the caſual Ejetor's Name how. 

21 him that is Tenant in Poſlefſion, to avoid of 
Charge. P. 16 Car. 2. B.R. M. 16 Car.. B.R, 

Where the Freeholds are ſeveral, and one Where the 
Defendant gives a Note of what is in his fr<<bolds arc 
Poſleſfion, the Plaintiff muſt ſever his ARi- nr png 
on, Elſe the Detendant might loſe his Coſts, foyer tis aci- 
for which on ſeverance he would have on. 

I:gal Remedy. And here isno Inconvenience, 

becauſe the Plaintiff may rake Judgment a- 

gainſt his own Ejecor for the reſt ; and the 

Detendant ſhall nor confels Leaſ&Eatry and 

Ouſter of all, bur only of fo muth as is:in The Defendant 
his own Poſleflion, which is the only way ud mag 
to fave his Colts. And Medlicor's Gale was, aq ly 
where the Plaintiff's Ticle is orfe by the any more than 
Demiſe of A. and the Detendant's ſeveral, is in his own | 
the Plaingiff offered to ſecure Coſts feverally Poſſeſſion. 

to all;.burt he was ordered by the Court'to 

deliver ſeveral Dzclarations, that nohe may 

d:fend tor more than is in his owe Poſlel- 

lion, elſe the Plaintiff might/Clap in an 

Acre of his own to ſave Colts: and Agree- 

ments of Parties are no Guide to Rules, bur 

would make the Court but Arbitrary ; and 

this Rule is no hindrance of Tryals at Bar, 

where many Defendants have bur the ſame 

Title , . Tr. 21 Car. 2. B. R. Medlicat's 

Caſe. 

In Eje&tment the Ouſter was conteſled 
of a tl ic.1 part of a fourth pare of a fifth pare 
in five parts to be divided, which by Hide 

D. 4 is 
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The Inconve- 18 very inconvenient, and crept in ſince the 


nience of the 
" new Courſe of 
leaving Decla- 
rations, 


new Rule of leaving Declarations, the 
Lands being in ſeveral places diſtin& from 


. eachother, and may be held by ſeveral Ti- 


tles, which could never be, had the old 
Courſe of aQual Eje&ment continued ; bur 
on ſuggeſtion that the Title was but one, 
and one Plaintiff, and one Defendant, it was 
admitted, 24. 15 Car. 2. B. R. Cole and 
Skinner. 

In Fje&ment where there are divers De- 
fendants who are to confeſs Leaſe, Entry 
and Ouſter, if one doth not appear at the 
Tryal, the Plaintiff cannot proceed againſt 


. the reſi, but muſt be nonſuited, 1 Yentr. 


In what caſe 
the Covrt will 
give leave to 
retract the ge- 
neral Confeſſ-- 
on of Leaſes 
Entry and Ou- 
ſer. 


In Eje&ment the Plaintiff ſhewed Copy 
of four Acres, to fave Coſts, the Title being 
on Will or no Will ; but not being able to 
prove where particularly, the Court gave 
leave to the Defendant that claimed by the 
Will, to retra&t the general Conteflion of 
Leaſe,Entry and Ouſter as to this,and to have 
Judgment againſt the caſual Eje&or,' AM, 


27 Car. B.R, Hide and Preſton. 


If the Defendant refuſe to confeſs Leaſe, Entry, 


Of the Defen-| 
Cant's Refuſal 
£2» confeſs 
Leaſe, Entry 
and Oulter. 


and Ouſtery, the Rules are thus : 


Where. the Defendant was by Rule of 
Court at the Tryal ( which was tobe atthe 
Bar ) to appear and confeſs Leaſe, Entry and 
Ouſter, and to ſtand upon the Title only, 
yet at the Tryal he would not appear ; up- 
on which the Plaintiff was Non-ſuit, and 
yet Judgment was for the Plaintiff upon the 
Rule, and he was ordered ta pay the Jury: 


1 And 


« 


” 
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the Fruit of his Suit: 
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And in Davies's Caſe, 13 Car. 2. B. R. H.de- 

fired to be made Detendant , confeflin 
Leaſe,Entry and Ouſter, and at the Trya 

reſolved fo to do; but th: Court denied 

that he ſhould pay Coſts, becauſe thereby 

the Plaintiff hath recovered, and fo hath 


But in Williams To Pay no 


and Hall's Caſe, on Tryal at Bar the cos. 
Defendants refuſed to confeſs Leaſe, En- 
try and Ouſter, per 9uod :the Plaintiff 
was Non-ſuited ; and ic was' moved, that 
in regard the Default was the Detendant's, 
that the Plaintiff might have Attachment 
againſt the Defendant, according to the 
Courſe of the Common Bench, which the 
Court granted. So upon a Judgment a- 
againſt his own Eje&or in default of con- 
feſſing Leaſe, Entry and Ouſter, without a 
ſpecial Rule, no Coſts thall be paid by H. 
the Tenant in Pofleffion that made this 
Default, becauſe the Plaintiff hath Bene- 
fir of his Suit ( viz. ) Judgment againſt the 
Ejector, whereby he may recover Poſſeffion: 


' Stiles p. 425.13 Car. 2. B. R. 15 Car. % 
B. R. 1 Keb. 242. 


The Form of the Rule of Confefling 
Leaſe, Entry and Ouſter in B.R, & B.C. Vide 


mfra. 
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of the E felt of an Entry according to the Rule, 
and where it will ſupply an atiual Ouſter, 
and where not. 


Ejetment was brought by Deviſee of a 
Rent, on Candicion, That if a Legacy be 


Entry and Ou- NOt paid yearly, &c. that it ſhall be lawful 
ter, will ſup- for the Deviſee to enter ; and after the De- 
ply an actual qmand made of the Rent, this Action was 
Outer, or 29. þrought, and the Leaſe, Entry and Ouſter 


was confeſs'd. Pex Windham, this is only of 
an Entry ſufficient to make the Leaſe that 


entitles ro the Action, not of an Entry that 


gives Title to' the Land ; and for Non-pro- 
ving of an actual Entry, the Plaintiff was 
non-ſuited : But otherwiſe in caſe of a Leaſe 


rendring Rent, to be void by Re-entry by. 


Non-payment, In.the Ejetment there was 
- a Rule for confefling Leaſe, Entry and Ou- 
{ter, and the Queſtion was, Whether this 
be ſufficient withoutProof of atual Entry? 
Per Hales C.]. the Confeflion is ſufficient, 
elſe in every Caſe of Diſleifin, &c. the En- 
try muſt be proved ; but in Afﬀignment of 
Afſgnee of Leſſee, ſuch Confeſſion doth not 


avoid the Aſſignment, but that muſt be. 


proved ; and this is as aftual Leaſe on the 
Land, wich cannot be without Entry. And 
ſo is 1 Ventr. 24.8. Anonym. The Leſlor of the 
Plaintiff had a' Titte co enter for a Con- 
dition broken for Non-payment of Rent; 
Leaſe, Entry and Ouſter was confeſſed, and 
the Court' was moved, that in regard chat 
the Leſſor having ſuch a ſpecial Tice, and 

no 
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no Eſtate cill Entry, whether ſuch an Entry 

ſhall be ſupplied by the general Confeſſion, 

or that there ſhould be an actual Entry ; and | 

it was held, it ſhould be ſupplicd by the ge- , 
neral Confeffion : But by Hales, If A. lets , 

to B. and B. to C.to try the Title, the con-" 

a fefing of Leaſe, Entry and Ouſter extends 
x fFonly to the Leaſe made to C, and not ta 
ul Jchat made to B, P. 26 Car. 2. B. R. Abbot 
2- Jand Sorrel's Caſe. M. 25 Car. 2. B. R. Wi 
25 Yiber and Gibſon, 1 Ventr.2.4.8. Anonym. 
Jy 
of 
14 

It 


le, 


In Okely and Norton's Caſe, M. 22 Car. 2. 
B. R. Judgment was prayed for not con- 
{fling Leaſe, Entry and actual Ouſter by one 
Coparcener Fro! another ; Per Cur? on the 
rmer Rule to conteſs Leaſe, Entry and 
s J Ouſter generally, actual Ouſter need nor 
e {be confeſſed, and Judgment was againſt the 
y {caſual Ejetor. The Rule tocontels Leaſe, 
s F Entry and Ouſter, does not extend to con- \- mort 
- {| iefs actual Entry upon a Leaſe, which is the wy ot - 4 
s$ | Title ; but the Court faid, An Entry ſhall ger, does not 
? (be intended, until the contrary be proved exrend to con. 
» || ofthe other fide. The Caſe was upon Evi. {is actual En- 
- | dence to a Jury at the Bar. The PlaintifPs VY P"P.0 
f | Title was a Leaſe for Five thouſand Years, (4c Tie. 
which Leaſe was ſealed. and delivered ar 
>. London ; and the Council for the Defendant 
z | would pur the Plaintiff to prove an actual 
| Entry by force of this Leaſe ; for it was 
2 | agreed, That the Rule to confels Ecale 
Entry and Ouſter, doth not extend to it ; but 
. þ p#r Cur? it ſhall be intended char he entred, 
© until the contrary be proved on the other 
| fide, M4. 2.2 Car. 2. Okely and Norton. Sid. p. 
- | 223. Langborn and Merry. 
Upon 
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Upon a Tryal in Ejetment the Title 
of the Plaintifl*'s Leffor appeared to be b 
a Remainder limiced to him for life upon 
divers other Eſtates, and that there was a 
Fine and Proclamation ; but he within the 
Five years after his Title accrewed, ſent 
ewo Perſons to deliver Declarations upon 
the Land, as the ufual Courſe was upon 
Eje&tments brought ; Per Cur' this is no En+ 
try or Claim to avoid the Fine, he having 
given no expreſs Authority to that purpoſe, 
and the Confeffion of Leaſe, Entry and Ous 
ſter ſhall not prejudice-him in this reſpeR, 
M. 25 Car. B. R. Clark and Phillips. 


As for ones being made Defendant, the _ 
Rules are thus. 1 


Tie Defendane He that deſireth to be made Defendant 
to give a Note iN Eje&tment for as much as is in. his Poſlef- 


of what is in 


ſion, or of his Under-Tenant, muſt give 4 


his Poſſeſhon. Note to the Attorney of the Plaintiff in 


Writing of what the Particulars are,of which 
he is in Poſſeflion, or his Under-Tenant, to 
prevent Delay at the Aſſizes, T. 15 Car. 4 
ſo ordered. 


By Pinſent. in B. C." If one move that 


the Title of the Land do belong to him, 
and that the Plaintiff hath made an Ejefor 
of his own, and therefore prays, that giving 
Security to the Eje&or to ſave him harm- 


Difference be- Jeſs, he may defend the Title, the - Court 


wween the 
Courſe ia the 
King's Bench 
and Common 
Phas, 


will grant it, but will not compell the' 


Plaincitf co confeſs Leaſe, Entry and Ouſter, 


-except he will be Ejetor himſelf. But it 


15 nat fo in the. Court of King's Bench, for 
there 


- 


> 5 


le, 


22S 
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Þthere in both Caſes, they will compel him 


him to confefs Leaſe, Entry and Guſter, S:iles 


ie. 368. 

he Courſe of the Court is, That one He that is made 
that cometh in'to be made Defendant in E- Defendant in | 
xament, upon his Prayer confefling Leaſe, E-<\ment, nor 
Entry and Ouſter, ſhall not be charged witch ne epte— , 
any Actions by the by ; becauſe he comes y,. ;,, + he 
in without Proceſs or Arreſt, only to defend 


the Title. 


In Ejzetment after Declaration and before Motions to 


*Plea, he which had che Title, moved the **'** Plaintiff, 


Court for to alter the Plaintiff, becauſe he *** *?- 


vas to give evidence ; and the Court agreed 
to it, that he ſhould alter the Plaintiff pay- 
ing Coſts, and giving Security for new 


Coſts; and they may alter the Plaintiff in 


this Action upon the ſame Reaſon that they 
may alter the Defendant, which 1s uſually 
done, 1 Siderf. p. 24- | Mee 

Note, After Default { in Ejetment ) the After Defaule 
Defendant may confeſs Leale, Entry and #2 Eje&mene 
Ouſter, and may give evidence, and have m” 2a" 
all Advantages ( except Challenges) and yu. Encry 
if the Plainuff becomes Non-ſuit, any one and Ouſter, 
tor the Defendant may pray ir to be record- 


.ed, Tryals per pays, 195+ 


The Defendane was by Rule of Ccure 
at the Tryal which was to be at the Bar to 


appear and confeſs Leaſe, Entry and Ouſter, 


and to ſtand upon the Title only , yet at 
the Tryal he would not appear ; upon which 


{© the Plaintiff was Non-ſuir, and yet the Judg- 


ment was for P's Plaintiff upon the Rule, 
and he was adviſed to pay the Jury. Stiles 


of 


Rep. 4.25. Harvey and Muountney. 
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Of the Ejeftment-Leaſe: 


You may obſerve what before is faid 
Thar it's a feigned Leaſe, and by the n 
Rule is ror be confeſſed ; and ir's laid ſome 
times for three years, or five, or ſeve 
years : And it is good to lay it for longer 
than three or five years; for I have kno 
by Injunctions and other Dilatories ic hat 
worn five years out, and then the Plainti 
cannot have Judgment withoue beginnin| 
OR EWonr de nov). And therefore Pemble and Sternd 
the Liſe for a Cale being adjourned into the Exchequer 
| longer Term Chamber, th& Court ordered an Enlargement 
by the Court, of the Leaſe or Term from ſeven to twelve 
years, which they may do by Law, no Leak 
ever being actually fealed, but declared on, 
and conſented to, Tr. 21 Car. 2. Pemble and 
Sterne's Cale. 
. The Leaſe was 24. Sept. Habend. from Ms 
chaelmas next, wirtute cujus the Plaintif 
Firtute cujus Gntred, and ſaid not when 3 Per Cur* it 
he catred, ſhall be intended on the day after Michael. 
mas ; but if it had been wirtute cujus he en» 
tred eod* 2.4. day of Septemb. it had been ill 
P, 26 Car. 2 Hallam and Scot. 
Leaie of all Warrants Ejxz&ment « 


Part. 


Eje&ment by Leſlee of Leſize of the whokF 


How the Leaſe by the Daughters and Heirs of Sir Pete 
to be made J/pnlore, which was made by reaſon of the 


where there uncertainty of the Part gaimed by the 
parts uncertain P lainciff, 2 Keb, 9500: 


claimed. 
Leaſe 


I 1 _ Xx + 


= 7-M-34«_—#- 3-3-5 


\ 
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Leaſe "made to try a Title in Eje&ment, Leaſe to try 
is not within the Statute of Buying of Ti- Title, no Mw 
tles, if it be not made to great Men, but *©2%c< 
to a Servant of him that hath the Inheri- 
tance, 2 Brownl. 133. | 
Nite, Eje&tment may be brought upon a 
Leaſe made in the ſame Term, 1 Ven- 
IT1s. 
ll Upon a 'Leaſe made by Husbands and 
their Wives for the Tryal of a Title, and 
the ſame executed by Letter of Attorney ; 
'the Leaſe and Letter of Attorney were on- 
y ſealed by the Husbands, and fo not good ; 
"ll Per Cur” the Wives onght to have ſealed al- 
lj fo, and the Entry of the Attorney ought 
uf to have been in all their Names. This by 
vel the old Courſe, 2 Roll. 2. 13: 
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longer Term 
by the Courts 


Firtute cujus 
he centred, 


How the Leaſe 
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where there 
are ſevcral 
parts uncerrain 
claimed, 
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Of the Ejeftment-Leaſe: 


You may obſerve what before is ſaid 
Thar it's a feigned Leaſs, and by the n 

Rule is to be confeſſed ; and ir's laid ſome 
times for three years, or five, or ſeve 
years : And it is good to lay it for longet 
than three or five years; for I have kno 

by Injun&tions and other Dilatories it hat 
worn five years out, and then the Plain 

cannot have Judgment withoue beginnin 
de nov). And therefore Pemble and Sterm 
Caſe being adjourned into the Exchequers 
Chamber, th& Court ordered an Enlargement 
of the Leaſe or Term from ſeven to twelve 
years, which they may do by Law, no Leak 
ever being actually ſealed, but declared on, 


and conſented to, Tr. 21 Car. 2. Pemble and. 


Sterne's Caſe. 
. The Leaſe was 24 Sept. Habend. from Ms 
chaelmas next, wirtute cujus the Plaintif 
enctred, and ſaid not when 3 Per Cur? it 
ſhall be intended on the day after Michael 
24s ; but if it had been wirtute cujus he en 
tred eod* 24 day of Septemb. it had been ill 
P. 26 Car. 2 Hallam and Scot. 
- Leaie of all Warrants Ejx&ment of 
are. 


Eje&ment by Leſlee of Leſize of the whokF 


by the Daughters and Heirs of Sir Pete 
Vanlore, which was made by reaſon of the 
uncertainty of the Part gaimed by the 
Plaintiff, 2 Keb, 500: | 


Leaſe 


\ 
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Leaſe "made to try a Title in Eje&ment, Leaſe co try i 
is not within the Statute of Buying of Ti- Title, no Mw 
tles, if it be not made to great Men, but "cs 
to a Servant of him that hath the Inheri- 
tance, 2 Brownl. 133. | 

Nite, Eje&tment may be brought upon a 
Leaſe made in the fame Term, 1 YVen- 
IT19. 
ff Upon a Leaſe made by Husbands and 

their Wives for. the Tryal of a Title, and 
the ſame e by Letter of Attorney ; 
cif} the Leaſe and Letter of Attorney were on- 
in y ſealed by the Husbands, and fo not good ; 

Al Per Cur' the Wives onght to have ſealed al- 
#1 o, and the Entry of the Attorney ought 
ent} to have been in all their Names. This by 
lvelll the old Courſe, 2 Roll. 2. 13: 


che | CHAP. 
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CH AP. VI. 


we Of Declarations. Of what things an EjeQions 
| Firme way be brought, and what not. Ge- 
neral Rules of Declarations in Ejetments, 
Variance between the J[ue-Roll and the Im- 
parlance-Roll. Of Entry and Eje& ment ſu 
poſed before the Commencement of the Link 
virtute Cujus be entred, bow taken and 
expounded. Uncertainty in the Limitation of 
the Commencement, and no Day of the Date 
ſhewed. Et poſtea, &c, how expounded 
The manner of Declaring- by Cobeirs, by 
Tenants in Common, by Baron and Feme, 
Foynt-tenants, by a Corporation, by Copylab 
der, by Adminiſtrator. - 


'T* E new way of Tryals in Eje&tment 
by Confeflion of Leaſe,Entry and Ol 
fter, and ſtanding only upon the Til, 
make ſome Perſons conceive that Caſes or 
Reſolutions about Declarations in Eje&tments 
(whofe Form is now generally ſetled ) tc 
be 'uſeleſs and antiquated. And in erutt 
they are ſo in a great meaſure; and yet 


and Reſolutions, as well relating to matt 

of Law as Practice, and Forms, even find 
the ſaid new Method has been taken uy 
both as to what things an Eje&tment ma 


ons ; as alſo how Declarations oughe to þ 
when Coparceners, Joyntenants, Corpors 
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notwithſtanding there are ſeveral good Rule. 


be brought, or not, and Delivery, Entry* 
Variance, and Amendments of Declarati., 


The Lal of Cjecivents. 


tions, Baron and Feme, Tenants in Com- 
mon, Adminiſtrators, and the like, are con- 
cerned., And yet even thoſe former Caſes 
and Reſolutions as to the Commericement 
of Leaſes and Demiſes on which the Decla- 
ration is, and the Dates and preciſe Times 
of Entry and Ouſter, deſerve well to bs 
conlidered ; not only as fo many curious 
Points of L2w therein argued, of which it's 
not to' be thought a general Lawyer woul1 
be igrtorant; but beeauſe in Inferiour Courts 
the old way of delivering Declarations, is 
and muſt be uſed. 

{ ſhall th:refore in the firſt place cite 
ſome of the principal Cates touching the 
manner of declaring in former times, as to 
the Dates and Commencement of Dewiſzs, 
&c. and then come tothoſe Conſiderations 
and Rules which are of preſent Ulſz, both 
as ro Dzlivery, Entry, Forms, and the like, 
in which many Pra&ciſers may not be well 
informed, and which are founded upon late 
Reſolutions. But firſt 'I ſhall ſhaw how De- 
clarations are to be laid in reſet of the 
Matter and Things for which the Eje&mene 
is brought ; conczrning which the Cafes in 
our Books are very frequent, and very uſeful 


M- to be known. 


Of what things an Fj:&ione Firme may be 
brought, and what nit. 


'. Ejeftment ies. not d: une d:mo, becauſe it 
may';be a Dove-houſe or Dwzliing-houſe ; De Doms- 
bur Cro, Fac. $54. in Royſfon's Cale contra, 


that it lies ds dom, as well as walte de dv- 
% | 
p MINUS 
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wibus, bur it lies de demo wocat? Holes, 2 Roll. 
Rep. 4.87, 42. Warren's Cale. Cr. Fac. vid. 
in Paſch. 1650. Fry and Pooly. Hard. 76. 

De Tenemento. Egjetiment lies not de uno tenemento. Ejeft- 
ment Was brought of an Houſe and the 
Moiety of a Tenement 3 it lies not for the 
Moiety of a Tenement ; Verdi& was (in 

Where the this Caſe ) given for the Plaintiff and intire 

Plaiutif my Damages, The Plaintiff my well releaſe 

aid hifelf by his Damages, as to the Tenement, and take 

releaſe of part- tj, Judgment for the Houſe, and then it 
ſhall not beError, 2 Bulſft. 28. Rotbowick and 
Chappell. 

De Burgo. Ejetiment lies de uno Burgo, Hardr. 12.3. 
Danver's Caſe. 

De Cubicule, Ejetiment de uno cubiculo, is good ; as it 
was laid, it was wnius Cubiculi, per nomen «+ 
nius Cubiculi being in ſuch an Houſe in the 
middle Story of the ſaid Houſe. The word 
Cubiculum is a more apt word than Camera: 
Ejettment de una Rooma, it was ſaid had 
been adjudged good in B. R. So a Pracipe 
lies of an Upper-Chamber, 3 Leon. p. 210. 
2 Rolls Rep. 4.8. TE. 

De Repuſitoris. Ejettment de uno repeſitorio, Judgment was 
reverſed, becauſe it was uncertain, -it not 
being expounded in Engliſh, it was intended 
a Ware-houle, I. Fones 454. Sprig's Cale. 
'Cro. Car. 551. meſme Caſe. 

De Capella, Tt is not formal to bring Ejefiment de und 
Capella, but it ought to be by the Name of 
a Meſſuage or Houſe, 11 Rep. 25. b. 

De ſeptem Meſ- Egeebment de ſeptem Meſſuagiis five Tene- 

ſaag tis five mentis ; it's ill after a Verdict for the uncer- 

Tenemen'ti* tainty, Cro. El. 146. ; 


Ejement 


» - 
4 @£A ac tw wc 0. 
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Ejetment de uno Meſſuagio ſive tenemento De wno Meſſua« 


: ' . gio five Tene- 
wocat? the Black Swan, is good per Twiſden ; ment vVocar..” 


for the laſt words aſcertain it. Had the Ver- 
di& been general for the Plaintiff for the 
Meſſuages, and Non Calp' for the Tenements, 
it had beengood: And in this caſe the Plain- 
tiff cannot aid himſelf by releaſing of part, 
as it might be, had there been Lands in the 
Declaration. De. Meſſuagio five Tenemento is 


' Ill after a Verdict, but if che Judge will al- 
| low the Jury to find for the Plaintiff for the 


Meſſuage and for the reſidue for the Defen- 
dant, it had been good ; bur the Plajneift may 
not aid himſelf by Releaſe, Siderf. 295. Bur- 
bury and Yeoman. 


Ejettione Firme lies not de Coquina, but it n, Cognins; 


lies by Bill in B.-R. tho' Coke ſaid it lies by 
Writ too, and the Law is all one,1 Rol.Rep. 


F5- 's ' 
It was adjudged in Stiles Rep. 215. That 


Ejeftment doth lie of a Cottage, becauſe the pe Cotegis; 


Deſcription of a thing by that Name js ſuf- 
ficient and certain enough toſhew the Sheriff 
of what to deliver the Pofſe(lion ; but a Re- 
covery lies not of a Cottage, Stiles p. 258: 
- 004 and Ireland. Cro. El. $18. Hill and 

in 

Eje&ione Firme lies de Pomario, and de Ds- 
mo, for they are certain enough ctogive Poſ- 


-&kffion, tho? a Precipe lies not of it s and ma- 


ny things are recovered in Eje&ment,which 
arenot named in the Regilter, as Hopyard, 


"| &«. Cro. Fac. 654. Royſton and Eccletton. Pal. 


wer, 337. meſme Caſe. Cro. El. p. 854. Wright 
and /beatlh. 


Wis. - Fett. 


De. P-mario, 


C2 


De molendinis. 


De pecia ferre. 


De Maneyio:; 


Dt Croſto, 
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Ejeilione Firme de quatuor molendinis, with- 
out exprefling whether they are Windmills 
or Water-mills, yet good, Med.) Rep. g. Fitz 
Gerard's Cafe. 

In Palmer and Humphrey's Cale it was ad- 
judged, That Ejeti ment lies de pecia terre; 
but it was after reverſed in the Excheguer- 
Chamber, Cro. El. 412. Palmer and Hum- 
pbryg. 

And a Dcclaration de una pecia terr @ con 
tinen' ducentas & unam cram plus ſive 
minus jacent” inter terras, &c. his was ad- 
judged ill after a Verdict, and Nil cap per 
Billam entred. So continen' dimidiam acram 
terre wocat', It was ſaid in Hancock and 
Pryn's Cale, Ejetiment of a Cloſe of Land, or 
de pecia terre containing fo many Acres, bad 
been good, W. Jones, p. 40c. Savil 176, 
Harar. 57. 

Ejectione Firme cannot be of a Manor, for 
that there cannot bs an Ejedment of the S2r- 
vices; but if they exprels lurther a Quantity 
of Acres, it is ſufficient, and ir lies of a Ma- 
.ner or the Moiety of a Manor, if the Attorn- 
ment of Tenants can be proved; and there 
.is none that brings Ejedment of a Manor, 
bur they alſo add the Acres thac contain It, 
cothe end that if they prove ic not a Manon, 
they inay recover according to the Acres. 
Vide infra. Hetley 80. Norris and Iſham. And 
Pp. 146. Warden's Caſe. | 

Ic was doubted by Rlls andthe Court, if 
an Fjedment lies de Crofio, therefore the 
Plainciſf moved {or a ſpecial Judgment tor 
te reſt of the Land contained inthe Decla 
1ation, and relcaſed the Damages as to the 

Cre 
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Croft, and had it 3 but afterwards in Meeres 
and French's Caſe it was agreed, That Fje- 
tione Firme lies of a Croft, and Dower, and 
Affiſe will lie of a Crefr, becauſe ir is pur in 
View of the R2cognitors, tho? a Formeden 
nor Precipe will lie of it, but 2 Car, p. Ror. 
301. Holmes and Wingreve, de Crofto is ill in 
Eje&tment, tho* good in Aﬀiſe. Rolls Rep, 


P+ 30, 


Ejeclment de uno Clauſo. without ſaying pe uns Clauſe. 


how many Acres, is ill. A Man makes a 


Leaſe of a Gardzn containing Three Roods ne; 1ritus 
of Land, Leſſee is ouſted and brings Ej:&#- Roos of Land. 


ment; the Juitices diftered in Opinion, whe- 
ther it were good or :0t; but all agreed 
the beſt order of Pleading to be, to declare, 
That ke was ejzRed of a Garden containing « 
Three Roods of Land, Godb. p. 6. 


Parcella terre does not comprehend a Gar- p,-.,; 


den in Fjefticne Firme , Moor 702. Palm. 


» Ejettment d+ uno Clauſo continer,? tres Acras 
per eftimationem, il] 3 bur ladictment quare 
vi & army in Clanſum continen” tres Acras 
per Eftimatimem freeit,, s good, Debr or 
Demiſe of Seven Acres per etttmat';is ill, Dur- 
mer? Caſe, Brownl. p. 142. 

Tho' in Co. 11 Rep. 55. Savil's Caſt, That 
an Ejettioe Firme lies not of a Cloſe, yer 
the contrary had been ſince adjudged he- 
eween Hykes and Sparrow, Tr. i5 Fac. Kt. 
774. Cr. Car. 555. Siderf. 229. 

Declarat' is Quod curn dimifit to him unum 
M:ſſnagium, unum Clauſum wocat* Dovecoar- 


Cloſe comtinen? tres Acras eilim mrſſuagio 


ſpeftan', per Cur it dos not lis of a Clo'e, 
E 3 thy 


54 


The Law of Ejectments. 


tho' coupled with other Words, becauſe the 
Quality of the Soil is not alledged.as to ſay, 
Land, Meadow, Marſh, &c. - And by Coke, 
if he had bound the Land without ſhewing 
the Quality, it had not been good; tho? ir 
was objected, that by all the Words put 
together, here is ſufficient certainty to put 


” the Party in Poſſeſſion; and yet ſome Reports 


XAegula, 


are to the contrary. Ejettione Firme of a 
Cloſe called White-Cloſe, was ſaid to be 
held good in Els and Floyd's Caſe cited in 
MadonelPs Caſe. But in Ireland Eje&ment 
was of a Cloſe called the Upper Kibwell, and 
of another called the Lower Kibwell, con» 
taining Three Acres of Land, was held 
good. And itis a ſure Rule, That the cer- 
rainty of the Land ought to be deſcribed, 


* and the Quality, &c. And therefore the 


Ir's not 6i1in- 
gutſhed how 
mal. h of Pa- 


Pure, and hoy MefTuage, and Forty Acres of Land Mea- 


much of Mea 
CUW, £730 ul. 


Caſe of Fores and Hoell ſeems not to be Law, 


- which was Eje&tione Firme of Seven Cloſes, 


one Called Green Mead, and fo gave to the 
others ſeveral Names, and the Verdi& was 
for the Plaintiff, and by the Coure there it's 
well enough ; For, ſaid they, when a Name 
is given to every Cloſe, tho? the Contents 
of Acres are not mentioned, wiz. ſo many 
of Land, ſo many of Paſture, i'ts ſufficient, 
and aided by the Statute of Zeofayls, 11 Rep. 
55. Savills Caſe. 1 Roll. Rep. 55. meſme 
Cale. Co. Fac. 435. Wilks and Sparrow. 2 Roll. 
Rep. 1. 608, 189. Macdonel's Caſe: Cro. Eh 
235. Jones and Hoell. 

in Martin and NichoPs Caſe Error was, 
aſign2d, becauſe the Declaration was of a 


dow and Paſture thereunto apperta lung » 
an 
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and it was not diſtinguiſhed how much 
there was in Land, and how much in Pa- 
ſture, and the Judgment was reverſed, Cro. 
Car. 573. Martin and Nicbols. 

Obſerve, In Ejeftione Firme Or 2 Pr ecipe of Acres accord- 
100 Acres, this is according to Statute-mea- ing to Statures 
ſure ;, but if one bargain and fell 100 Acres Pexfure. 
of Land co another, that ſhall not be ac- 
cording to the Statute-meaſure, but after the 
uſual Account in the Country ; in Andrews 
Caſe cited in Ewer and Heydon's Caſe. "4 

Fry Deckoades was, That he y e- fu —_ m_ 
jeted 8 duabus Acris fundi, Anglice, Hop-7,5"* 5 
ground. Per Rolls, it h_ in —_ bug *'r _ 
not in Declarations, and the Arnglice here 
does nor help it; for the Anglice is not to 
interpret a Latin Name by which it is cal- 
led, Stiles Rep. 202, 203. Meers and 
French. 

Ejeftment lies de decem Acris Piſarum 5, for 
in common Acceptance Ten Acres of Peale, -< ego Foes 
and Ten Acres of Land ſowed with Peaſe is 
all one, x Brownl. 150. 

Ejectment of Three hundred Acres of 
Waſte, inter alia, &c. per Cur? Waſte is un» = watts, y 
certain, and may comprehend Land 'of any 
Qualicy, and the Sherift will be at a Loſs 
what Land to deliver ; and afterche Plaintiff 
releaied the Waſte and Damages, and took 


. Judgment of che Reſidue, Hardr, 57. Hancock 


and Prynn. 
Ejeitment lies de prima Tonſura, of the firſt SB 
Crop, Cro. Car. 362. Ward. - yu Tor 


Ejetiment lies of a Cole-mine, for itis a Pro-/ calls ans 
fie well known. Eje&ment of Landand a 
Colepic in the ſame Land, ruled co be gool, 

a: becauſe 


<6 


De tn. Buillary 
of Salr. 

De Ritulo a- 
ane curſn. 


Nz Profit a". 
*rendcr. 


De Libera 
P;(charta. 


The Law of Ejectin:nts. 


becauſe fe is in a perſonal Action, aliter in 
a Real Action, becauſe ir is bs petitum, 1 
Rolls Rep. 55. Cro. Fac, 21. Harbotle and 
Placuck. 

Ic lies of a Boillary of Salt-water, Siderf. 
167, 26; | 
L1ectment Nies not de ritonlo ſeu aque cur 


ſu, theretore Godbolr, p. 157.n. 213+ is not 


Law ; nora Precipe lies of it, and Livery and 
Seilina cannot be made of it ; for non moratur, 
non et firma, but is always flutuant, and 
Execution by babere fac? poſſeſſonem cannot 
be made of ir, buce the Action ought to be 
of ſo many Acres of Land aqua coopert. 
but it the Land under the River or Place 
apperrains not to the Plaintiff, but the Ri- 
ver only, then upon Diſturbance his Reme- 
dy is only by Action on the caſe upon any 
Dive:fon of it, aud not aluer, Yelv. 143. 
Cballoner and Thomas. M. 6 Fac. Challaner 
and Mor, Cro. Car. 4.92. Herbert and Llangh- 
Iyn's Caſe. | | 

Ee fone firme lies not de Profit apprender, 
and {o not of a Common or Rent, nor of a 
Pilchary, ic muſt be terra aqua cooperta in 
ſuch a River, tho? the Court "(ſeemed doubt- 
tu! ot it jo Meilineux?s Cale, which was Ejec- 
ment of an Houſe and Lands in 7. nec non de 
Libera Piſcharia infra Rivulum de Trent in 
which Action Dainages were entirely given; 
bar to avoid the Queſtion, the Plaintiff res 
leaſed his Damages torally, and his Ation 
auead the Pilchary, and had Judgment tor 
the Refidue, Cro, Fac. 145. Moltneux, 
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Fjettment was brought in Ireland of forty P* 100 Acres 
Meſſuages,- Five hundred Acres of Land, an * B*8s- 
Hundred Acres of Bogg in the Villages and 
Territories of D. S. aadV. Bogg is an uſual 
Word, and well known there, and if ic 
were not, the Plainciff may releaſe his De- 
mand as to that, and have Judgment for the 
Reſidue. Another Exception was, becauſe 
it was in Villis & Territoriis ; but per Cur its In vides > ter. 
well enough, and of the ſame Senſe ; and 77. 
if not, ir is but Surpluſage, as ro the. Terri- 
tories, but Ejea&mene of 500 Acres of Moun- D» 55 Acres of 
tain in Treland, is ill, for it is not of one Monorain in 
Nature, but ſeveral, as Turfs, Paſture ; but 74 
a Precipe is good de Saliceto, de Stagno, de 
Domino, by the general Notice the Country 
hath of them where- the Lands lie, and of 
their Quality. On Eje&tment in heland Er- 
ror was brought in B. R. here, becauſz he 
brought Ejectment of 4o Acres vf Weod, De 4o 4cris 
and 20 Acres of Undez-wood, and ſo one #4, & 40 4 
thing twice demanded , becauie Under. 7 Jubbeſci. 
wood is a Species of Wood, ſed mon alloca- 
tur, becauſe this does not appear to the 
Court, and this ſhall not be atledged for Er- 
ror, but oughtto be taken in Abatement of 
the Writ, Cro. Car. 512. Maulcarry and Eyres. 

2 Roll. Rep. 166, 189. Macdonnel's Caic. 
2 Rolls Rep. 487, 482. Warren and Wake- 


Ejefione Firme be omnibus Decims is not p, emcnibus 
good ; it lies not de quadam portione Decima- Decimis. 
irum generally, but de quadam portione graxo-. De quadam _ 
rum & feni is good; the Nature ought to 29719 D-4- 

, . AWW, + 
to' be ſhewed, though nor the Certaimty ; © 
and the Ejxctmenr was ſuppoiey in May, 

WhCi 
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when there is not any Tythes, and ſo not 
good. It may be that all the Tything con- 
fiſts in Modo decimands for Payment of an 
yearly Sum in SatisfaQtion of Tythes, where- 
of no Ejefione Firme lies, It was a Que- 
ſtion in Preiſ# and Wood's Caſe, Cr. Car. 301, 
Whether an Eje&one Firme lay of Tythes 


only ? it may be of a Rectory, or ſuch a. 


Chapel, and of the Tythes thereuntobelong- 
ing, whereof an Habere fac' poſſeſſionem may 
be; but it was adjudged pro Querente. The 
. FEjeament was ſuppoled in taking ſo many 
\__ of Wheat and Barley, being ſevered 


om the Nine Parts, 7 Roll. Rep. 68. cited 


in Worral and Harper's Caſe. 11 Rep. 25. 
Harper's Caſe. Cro. Car. 3ol. Preift and 
Wood. : 
De 20 Aeris Ejement of ſo many Acres Fampnorum 
& Bruerue, and does not expreſs how ma- 
ny of each, yet good, Mod. Rep. 9g. Fitz» 
gerard*s Caſe. ey 
Ejettione Firme de una "virgata terre lies 
not, and fo it was adjudged in the Exche- 
quer-Chamber. Error was brought of a Judg- 
ment in C. B. in Eje&ment de Virgata terre 


on general Verdi&, which is ill, being-un- 
certain in every County ; but th Plain 


De una Virga- 
14 terr#. 


below might have Releaſed/ Damages 


as to that, but now it is too late, Cro. El; 
339: ordan's Caſe. 3 Keb. 450. Hall. and 
Fobnſon, 


De Pannogio. FEjeltione Firme lies not de Pannagio, Q. de 
Parco, Sid. 417. 


De Herbagio. It lies de Herbagio, 2 Rolls Rep, 48 1, 4.82 


Ejettione Firme was brought for Entry in- 
to a Metſuage five Tenementum, and four A- 
Cres 
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The Law of Cjectments. 
cres of Land to the ſame belonging, Per 
Cur the Declaration is uncertain ; but it was 
faid, as.to the four Acres, it was certain e&- 
nough, and the Words to the ſame belong- 
ing, are meerly void, and the- Plaintiff re- 
leafoad Damages, and had Judgment, 2 Cre. 
228. Wood and Pain. Cr. El. 186. meſme 
Caſe. | 

Ejed&ment lies not of a Free VVarren, 1 Keb. tum War- 
500, x 

Count of the Maoiety of ewo Acres of _. - 
Land, is well enough, and Treſpals lies a- = — &* F 
gainſt the Sheriff, if he does not execute on aug. 
the right places, 1 Keb. 278. Lufton*s Cale. 

Per Cur? Eje&ment lies de uno Stabulo, Or ne uno fabuls 
where-ever the thing is fo certain that the 
Sheriff may do Execution, 1 Keb. 236. 

Whitacre's Cale. 

Separalis Piſcharia uſque ad filum aque CAIN- $maralis Pi. 
not be counted upon, but per Windbam luch ſcharis ujque 
Evidence might be given of ſuch PMſchary «4 C. 
by Metes and Bounds, 1 Keb. 290. Sir Chr. 

Grieſe and Adams. | 

- "2h ment lies de Capella,per Windham, 1 Xecb. De Capella. 
430. 
Eje&ment was laid on Demiſe at T. of an of an fouſ: - 
Houſe and Land in quodam campo juxte le and Land in 
Caſtle-hill, which per Cur? is ill { on-Mmotion 994m campo 
in Arreſt of Judgment ; ) for no Execution _ le Caſilee 
can ever bedireted to any Sheriff; and ic — 
muſt appear where the Land demiſed lieth, 

I Keb. 777. Took and Atho. 

Ejeftment of Ten Hides of Land is good ; 
a'Hide of Land is the fame as Carucat' ,1\e'? res of 
which is as much as a Plow which is uſually g,-ycar.cerre 
inter.d:d to have ſix Horles may manurein wha:. 

a 
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a year, and being 100 or 120 Acres in 


Nor:bampton-ſhire, 1 Keb. 877, Wright anil 


Sherrard. 
De Meſſuag. & FEjeftment de 7 Meſſuagiis ſrvus Tenementis 
Tenement', Sill after a general Verdict, and it's on De- 
murrer ; this might have been helped by ta- 
king Verdict of either : So it is when the 
Eje&tment is de Meſſuagio & Tenement', it ill 
atter General VerdiCt, 2 Keb. $o, $2. Burbury 
and Neomans, 
Lighthouſe. Ejefment does not lie of a Light bouſe, 
but Action on the Caſe, 2 Keb. 114. 
Ejettment of the Pannage of a Park, 1s ill, 
2. Keb. 460. . | 
D: Cloſe of Ejettment of a Cloſe of Meadow doubted in 
Mcadow-, Steel and Stanly's Caſe. M. 22 Car. 2. B.C. 
. Ejeetment of 600 Acres of Fen- Marſh, Mea- 
i mo % dow,arable Lands : Twiſden asked the Plaintiff 
Mexdow, acable Whereo! they would rake theirVerdi&,ifthey 
L: :4. would have it of Marſh; and as ſuch give 
Executton of the Fens in Queſtion, 2 K«. 
23. Downbam and IWalden. 
De 20 vilu & Ejetiment de 20 Villis & Terris in Ireland, 
terry in (xe. © the Court conczived it well -enough on 1 
land, Cro. 512. the Original Judgment being in C. 
B. and. attrmed in B. R. there, 2 Keb. 


F- 
Tejelimen of Two Mills, not ſaying what, 
good, 2 Keb. 875. 
De meſſuagio Fhjettment of a Meſſuage includes a Gar- 
includes a Gar- den, 3 Keb. 44 | 
—_ + Ejement de wirgat* terre ill, on General 
=« gg Verdi&, being uncertain in every County 
but the Plaintift below might have Releaſ2d 
Damages, as to that; but now it is 00 
late. This was in Error of a Judgment in 
C, 


s. . a «4 #{ as 
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B. R.. 3 Keb. 4595. Hall and Fobnſon. 
Ejettment of Moor or Meadow, is ill, > oaſis 


Keb. 529. 


Ejed ment \izs not of Common or ay FA : 


alone, yet being after Verdict, it ſhoul 
be intended -appurtenant, and fo well e- 


nough : "This was in Ejzctment of a Houſe 


and 4o Acres of Paſture, Keb. 538. Barton's 
Cale, 


Now as to Declarations in this Action, 1 
ſhall lay down iome General Rules. 


1. The Plaintiff muſt declare on one T1- 
tie only ; and therefore in the Caſe af the 
Lord Chandeois and Pitts, the Count was of 


three ſeveral Leaſ:s of che whole to the De- 


fendant; the Ceuncil praycd; that one B. 
may be made Defendant, and that the Plain- 
tiff might ele& co proceed on one only Ti 
tle, which the Court granted, and ſaid, Al- 
tho' the Party may declare on ſeveral Leaſes, 
oe at, and another from ſuch a Day, yer 
cannot declare on ſeveral Leffors. And the 
Court ordered the Plaintiff toeleRt one Ti- 
tle only, Trin. 22 Car. 2. B, R. 


2. In Ejed&ione Firme of a Cloſe, the Quan- 
tity of them and their Nature ought co be 
expreſſed. (viz.) Land, Meadow or Paſture. 
Its a ſure Rule the Certainty of the Land 
ought to be dzſcribed and the Quality, 1 1 
Rep. 55- Savil?*s Cale. 


3. In Ejeficne firme Surplifig? in the 
Count, is not vicio2s, Dyer 394, 395. 


4. If 
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Variance be- 
tween the Im- 
parlance-Roll 
and Iſlne- Roll, 
2s to the Com- 
mencement of 
the Leaſe. 


l 
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4. If the Entry and Eje&mene be ſyppo- 
ſed in the Declaration to be before the Com- 
mencement of the Leaſe, the Declaration is 
void. Vide Poſtea. 


5. It muſt be alledged in what Vill the 
Tenements are. Vide infr4. 

6. The Plaintiff muſt make his Title truly, 
Vide infra p. 72. 6: 


The Entry to deliver Declarations in 
Eje&ment, is not ſufficient to avoid a Fine, 
without expreſs Authority to enter to avoid 
the Fine; fo was the Caſe reported, 2 Saws. 
ders 319, Tenant for Life levies a Fine ſur 
Coni/ance de droit come ceo, with Proclamati- 
on, and he an Reverſion for Life within five 
Years after the Death of Tenant for Life, 
directs one to deliver a Declaration in E- 
jetment to the Tenant in Poſleflion; this 
ſhall not amount to an Entry to avoid the 
Fine, tho' this was the Declaration which 
contained the Leaſe upon which the Eje&- 
ment was brought, Keb. 555. Clerk and Pj- 
mell. M. 2.1 Car. 2. B. R. 


DECLARATION. 


In EjeAment in B. C. the Plaintiff there 
declares in the firſt Declaration; which is 
called the Imparlance-Roll, of a Leaſe made 
the 2oth of Seprember tor five years then next 
enſuing ; and after Imparlance upon the Ifſue- 
Roll ( for there the Plaintiff uſeth to declare 


again aftstlinipartance) chePlairitiff decta —_ 
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The Law of Ejectments: 


a Leaſe made the zoth of Fanuery the ſame 
year Habend* for five years from the 2oth 
of December before; and upon Iſſue found 
pro Quer per Cur", it's erroneous 3 for he de- 
clared upon one Leaſe, and went to Iſſue 
upon another ; for when a Leaſe is made the 
zoth of January Habend' from the 20th of 
December before, this is but a Leaſe in Inte. 
reſt cill the 3orth of Fanwerz, and not before, 
and only in Computation from the 2oth of 
December, and by the Prothonotaries, the Im- 


rlance-Roll is the material - Declaration ; The !mpar- 


and if Variance be from it in matter of Subs !an<<Roll ie 
» the material 


ſtance, this is not good nor amendable, tho' 


it was urged, That the laſt Declaration ſhall 
be taken as a new Declaration, without any 
Reference to the other, and then it ſhall be 

I Roll. Rep. 448. Millward and Watts. 
3 Bulſtr. 229. Milhvard and Waits. Cr. Fac: 
$15. meſme Caſe. 

But in Merril and Smith's Caſe, Cre. Fac. 
3411. the firſt Declaration was, That T:. S. 
25th of March 6, Fan. let to the Plaintiff 
the Land, &c. for ſeven years, by Vertue 
whereof the Plaintiff entred and was poſt 
kiſſed until the Defendeant poitea ſcil. Anno 
ſexto ſupradi# entred and ejeted him, fo 
there is not any day mentioned. Aﬀter 
Imparlance ( as the Courle in the Common 
Bench is ) the Plaintiff made a ſecond De- 
chration, and there - ( without any ſpace 
made ) the Ejetment is ſuppoſed to be rhe 
26th of May Anno ſupradif, and the Writ 
was broughe of this Eje&tmenr 7 Fac. The 
Defendant pleads NonCwtp?,and found againſt 
him, and ſudgment; and this was ——_— 
or 
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The firſt De- for Error ; per Cur? the firſt Declaration is 


claration is 
molt material, 


Simul tum. 


the principal and material Declaration, 
and the ſecond. is but a Recital of the firſt, 


And if any matcer of Subſtance be omitted 


in the firſt, it cannot be aided and amended 
by the ſecond, for that begins with an Alia 
prout patet, (o it is but a meer Recital; and 
theretore it the firſt be nat good, tho' the 


ſecond be good, and he plead thereto, and I 


the Trial isthereupon; yet the Judgment is 
erroneous : But as this Caſe is, the firſt De- 
Claration is well encugh ; for he declares of 
a Leaſe the 25th of March 6 Fac. which is 
the firſt day of that year, and the Declars 
tion quod p:ſtea ſei” 6 Fac. th2 Defendant 
ejected him, is certain enongh for the yeat 
wherein he made the Fjetment; fo it ap- 
pears to be after the Leaſe made and in the 
jame year 6 Fac. wherein the Ejz&tment was, 
and the Action is brought the.q Fac. and 
the Eje&tment being made between the ma- 
king of the Leaſe, and the Action brought, 
it good enough, tho? there is not 2-1y cer- 
tain day alledged, Cro. Fac. 311. Merril and 
Smith. 

Original in Ej2&ment was brought againſt 
H. and three others, and the Plaintiff counts 


- againſt three of the Defendants, and ,no 


Entry and 
Eje&tment 


Simal cum againſt the fourth, and Judgment 
was arreſted for this, 2 Brownl. 129. 


It?s a ſure Rule; if the Entry and Ejz& | 


ment be ſuppoſed in the Dectaration to þe 


ſuppoſed before pofore the Commencement of the Leaſe, the 


the Commence- 


ment of the 
Leaſc. 


Declaration is void, as in Powre and Haw- 
kinisCaſe cited, Yelv. 182. in Davis's Cale. 
The Plaintiff declares vpon a Leaſe of E. 27 

Afr. 
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* April. Anno ſexto, and lays the Eje&ment to 
* be the 26th of April Anne ſexto ſupradit??, the 
Declaration was adjudged ill for this cauſe 3 
but the Court will, and have help'd ic by as 
favourable Conſtrution as may be,. as in 
the principal Caſe in 7/v. The Plaintiff de- 
” clares cf a Leaſe made by C. 6 of May Anno 
*ſeptim-,of a Meſſuage, &c. and that the Plain- 
tiff entred and was } rn quiuſque poſtea 
the Defendant 18 ate eju/dem menſis Mai 
Anno ſexts ſupradi® ejected him; it was 
moved in Arreſt of Judgment upon Verdict 
for the Defendant ( to ſave Colts) that the 
Declaration was inſufhcient, for that this 
Adion was grounded on two things ( vis. ) 
upon the Leaſe and upon -the Be&ment, 
and theſe two ought to bs one after the o- 
ther ; and in this Caſe the Eje& nent is ſup- 
poſed an Year before the Leaſe mad: ; for 
the Leaſe is Anno ſeptim?, and the EjeAment 
ſuppoſed to be made Anne /exto, yet the De- 
claration was adjudged good, .and che word 


ſexto to be void : For the day of che Eject- 
ment being the 18th day eju/dem me nſis, it 
ſhall be incended to be in the ſame year.in 
which the Leaſe is. ſuppoſed to be made, 
Brownl. p. 146. meſme Caſe. So in Adams 
and Gooſe's Caſe, Cro. Fac. 97. In EjzxAment 
the Plaintilf declared of a Leaſe the 6th of 
Septemb. and that he was poſſeſſed, and that 
$oitee ſcil. the 4th of Sepremb. the Defend wet 
cjz&ted him, and by three Juſfic es the De- 
Claration was held good, and the 4th of 
$-ptember is impoſſible and repugnzne, an 
the poftea ejecit is well enongh, Bur in G 64- 
gaine's Cafe, 1 Siderf, the Jury fount char *F. 
F 


- 
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This Aion is 
grounded cn 
ewo things 

( v12. ) the 
Leaſe and the 
Fjectmeut, 


The Law of Cjectments. 


N. let to the Plaintiff for five years the 24th 
of Tune Anno 1650. by force whereof the 
Plaintiff enters the-24th of Fae 1650. ( the 
Leaſe being to commence 4 die datus ) and 


* that poſtea ſcil. 24th of Tune 1650. the De- 


Virtute enjus 


& tiſdem die May 20 Fac. of, &c. Hab. 4 primo die Maij 


fendant ejzRed him ; fo that the Entry and 
Ej:&ment was ſuppoſed before the Leaſe, 
and Judgment was againſt the Plaintiff for 
this Detect. The Council of the contrary 
Gde ſtood much upon the Caſe of Adams 
and Gooſe ; but per Cur that Caſe differs from 
this; for in Adzms's Cale it appeared to be, 
thar he entred by force of the Leaſe, and 
was pollefſed thereof till he was ejected ; 
but in this Caſe he entred the 24th of June, 
which was before the Leaſe commenced ; 
and Judgment was given, 1. Becauſe he ſaid, 
he entred the 24th of Fune, and fo was a 
D iſſeiſor. 2. Becauſe the Declaration is con- 
trary in it felf. And Clifford*s Caſe, Dyer 
89. a. and Grtex and Moody's Caſe were ci- 
red. Bridgman ſaid, He found no reaſon for 
Adams and Gooſe*s Caſe, Yelv. 182. Davis 
and Pardy. Cro. Fac. 97. Adams and Gooſe 
Siderf. p. 8. Goodgaine and Wakefeild. 
Ejettione Firme of a Leale' of H. P. 22 of 


& anno he © for three Yeais, wirtate cujus the Leſlee en- 


jetted him, 


tred and was poſleſſed quouſque poftea ſcil: 


how coaſtrace. eiſdem die & anno the Detendant ejected him. 


Ir was affigned for Error, that 4#:{dem die, 
Fc. refers to the firſt day of May, which is 
ultimum antecedens, and then the EjeAment 
is alledged before the|Leaſe made, fo the 
Declaration not good ; but per Cur' the Al- 
I-gacion of the firſt day of May is but = 
eng 


The Law of Ejectmeiits, 

the beginning of the Term ; and the Decla- 
ration being quod wirture dimiſſionts, he en- 
tred poffea iiſdem die & Anno, &c. that re- 
fers'to the day of the Leale-made, otherwiſe 
he cannot be poſſeſſed wirtwte dimiſſionir, 
and Judgment was affirmed in the Exchequer 
Chamber, Cro. Fac. 662. Rutter and Mills. | 

The common Miſtake has been ( as is 
obſervable in our Book-Caſes) in laving the 
Leaſe to be 4 die datus, and the Entry the 
ſame day, which is a Diſſeiſin not purged 
by the Commencement of the Leafz ; for 
Where an Intereſt paſſeth { 2] is excluſive; 
and ſo the Entry the ſame day was before 
the Leaſe was'to commence, and is a- Dit- 
ſeiſin ; but where no Intereſt paſſes, as in 
Caſes of Obligations, Contra. In Douglas and 
Shank's Caſe. Cr. El. 766. the Plaintiff de- 
clares of 4 Leaſe for years Habend' 2 die datus, 


67 


virtute cujus dimiſſionis he centred, and was 7iriute cojut. 


poſſeſſ'd until he was cjefted by the Def2n. 
dant. Not guilty pleaded. The Declaration . 
is ill, becauſe the time of the Entry is not 
alledged ; for if he entred at the day of the 
Demiſe, he is a Diſſeifor, and the Aion 
not maintainable; the ſtrongeſt ſhall Le ta- 


Virtute Cu; is 


ken againſt the Plaintiff (44z.) That he en- |, coker, 


tred the day of the Leaſe made, and that 
is not ſupplied by the words virtite cuju: ; 
but no Judgment was given, becauſe two a- 
gainſt ewo : yet in Dyer $9. in margine it's 
ſaid, becauſe he did not aver in facto, that 
he entred after the day of the date ( tor the 
Leaſe doth not commence till the next day ) 
that Judgment was arreſted abſente Pophamr. 
And another Cale is there cited, M.44. or = 

F 2 Ez. 


The Law of Ejectments. 


El. B. R, in Ejeftione Firme upon a Leaſe 
made to commence at Michae/mas, and the 
Plaintiff declares, That he, wirtute dimiſſio- 
nis, &c. And it was moved in Acreſt of Judg- 
menit, becauſe he ſaith nor, he entred after 
Michaelmas. And Dyer $9. was Cited, and 
Gaudy and Fenner held it ill ; but per Popham 
it is aided by the Statute of Feofayis, becauſe 
it is Form only, and the Demile is the 
Subſtance ; and prr Popham after Michael- 


mas he is Termor by the Continuance of the 


Poſl:flion, qusd Fenner and Gaudy negave- 
runt. But in Wakely and Warner's Cale E- 
jz&ment was brouyh in Ireland, and Judg- 


Virtute eujus Ment pro Querente. It was atſigned for Er- 


OF precextu 


ror that the Plaintiff ſhews a Leaſc made to 


cjus ic entied. him rocommentde at a day to come, wirtute 


Commence- 
ment, 


cujus he entred, and was pofl:it until eje- 
ed by the Defendant, and ſhews-not when 
h2entred, either after or - before the day at 
which the Leaſe commenced; /ed non alleca- 
tur, bzcaule he ſaid wirtute cujus, 8c. But 
by Lea Chiet Juſtice, if he had faid pretextu 
cujus, it had been otherwile, Moor 466. 
Ejetment of a Leaſ.: made the 1 2 of Dec. 
Habend' a primo die. Cn Not guilty, theJury 
find a Leaſe made in hc wverba, which was 
dated primo Decemb. Hab. from henceforth, 
but delivered the 12th of Decemb. and the 
Queſtion was, Whether this be according to 
the Declaration ? It was objected, That 
trom the day of the Dare, and from hence- 
torth are ſeveral Communcements, for the 
one begins the day ic was ſealed, rag other 
the day alter, but p:r Cur? they are all one, 
being a Computation of time from the time 
paſt, 


a Ar. 
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The Law of Ejetments. 


paſt, and borh ſhall be pleaded to begin Habend. 2 die 
from the day of the Date, when the Leaſe 4%: expound- 


is afterward ſealed another day: Bur if he ©* 
declares of a Leaſe the firſt of December, Hab? 
8 die datus, the Ejetment cannot bealledged 
the ſame day ; bur if the Leaſe bo made the 
firſt of Decemb. Heb. henceforth, the Eject- 
ment may be alledged the fame day. So 
was the Caſe of Oſborn and Ryder : Ejet- 
ment on a Leaſe made 1 Fan. 3 Fac. Hab. 
2 die datus, and the EjeAment was the ſame 
day, and ruled to be good ; tho* the Had, 
is as much as to fay, from the day of the 


' Date ; but per Cur” the Date is the time of 


the Delivery, and it diflers from the dzy 
of the Dacre; wheretore the Eje&tmenc 
alledged poftea the fame day is good enough, 
Cro, Fac. p. 258. Lluellyn and Williams. And 
p. 135. Oſborn and Ryder. hes 

Ejettione Firme of a Leaſe dated the 6th 
of December 17 Fac. Hab: 4 die datus, upon 
Rvidence the Leaſe was ſhewed, and was 
dated-the 6th of Decemb. 19 Fac. Hab:"@ die 
confeftionis, the Plaincift was Nonfuited, Cy. 
Fac. Scavage”s Cale. 

The Plaintift declares upon a Leaſe made 
the 10th day of Oftober Hab. from the 2och 
day oft Novemb. for five years; the Queſtion 
was upon a ſpecial Verdi, Whether this 
was a good Leaſe or not. Judgment was ar- 
reſted. lr ſhall not begin trom the time of 


the Delivery; but it's an uncertain Limita- Uncertain Li. 


tion, and cannot be known what November Tication of the 
. Comme ace» 

. p - WW. 45 ment of 

Law: will-reje&t an impoſſible Limitation, as par thy x 


trom the 3 rſt of Sepremb. becaule it cannot 


he meanr, laſt paſt, or nexc enſaing. Bur the 


3 be 
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be any part of the Parties Agreement. The 
Declaration was, Quod cum 7. H. by his ln- 
dentyre bearing date the 2.oth of May, 32 
No day of the Eliz,, had let ta him an Houſe, and ſhews 
* Delivery ſhew- not when the Leaſe was made; for he doth 
6. not ſhew any day of the Delivery, per Cur” 
it's good : For it {hall be intended to be de-. 
livered at the day of the Date, Mod. Rep. g. 
180. 3 Leon. p. 266. Knivet and Cope. . 
Variance. In Eje&ment of the Manor of D. contain- 
ing 250 Acres, be ic more or leſs, with Let- 
ters of Attorney reciting, Whereas F. the 
Leſſor had made a Leaſe of a Manor contain- 
ing 250 Acres, and Authority to make Li- 
yery accarding to the recited Leaſe, per Cur 
the Varjance is fatal, and the Plaintiff was 
nonſuiced, 3 Keb. 691. Smith and Talbot, M, 
19 Cor. 3: | | 
Plaintiff declares, That P. C. by Inden- 
ture apud S. det unto him an Houſe and: 20 
Acres of Land by the Name of all the Te- 
nements ia S$, Afﬀeer. Verdi& Judgment was 
Arreſted, becauſe it was not alledged in 
what Vill the: Tenements are,. and the - na- 
Per rolten, ming of the Vill in the Pernomen is not ma- 
F- terial, Cr, EJ. $22. Gray and Chapman. 

50 Hobert 89. Rich and Shere. Declaration 
was, That at E.in Cow” predic? he did de- 
miſe one Mefſuage, tour Gardens, Two hun- 
dred Acres of Land, Eighty Acres of Paſture 
called Eaſt-Dizerd in the ſaid County. On 
Not guilty the Plaintiff had Judgment ; it 
was. Error, becaule the Plaintiff in his Decla- 
ration did not ſhew in what Town, Pariſh, 
Hamlet or Place the ſaid Tenement called 
Eaſft- Dizard lay ; and Judgment was rever- 
fed in the E' chequer-Chamber. De- 


In what Vill. 


The Law of Ejeanients. 


Declaration was of a Leaie of Serjzant 
Hele, That he, the 16th of January, 44 FI. 
by indenture dated the 2d of FJanuery, de: 
miſed, ec. it was moved, "Thar the Decla- 
ration was not gocd, becauſe ir is that he 
demiſed the 16th of Fan. by Indenture da 
ted the 2d of Fan. and he does not fay 
primo delibai? the 16th of Fan. tor otherwilz 
it ſhall be intended co be delivered che day 
ir bears date. But per Cur? it's good ; for the? 
a Deed ſhall be intended to be delivercd the 
day it bears date, unleſs the contrary be 
ſhewed, yer when it's ſaid, he deniiled ſuch 
a day by Indencure dared ſuch a day betore, 
it muſt be neceſſarily intended it was not 
delivered the ſame day ic bears date, bur 
upon theday of che Demilz, azic is alledgeg, 
Cro. El. $90. Hovſe and Laxtim. Cro. El, p- 
973. Hall and Denby. 

And the Verdid& often aids and intends, 
that it was delivered the ſame day ic bears 
date, as in Heaton and Hurleſtor?, Cale, Thy 
Declaration was, Whereas F. S. byz iaden- 
rare the gth of Fane 19 Fac. amaijiſſer, CC. 
Hobend' rerminum praditt 4 die datus ſigit'a- 
tionts Indemture predidt « torthree years ; wir- 
tate cujus the Plaintiff che Ioth of Fune 19 
Fac. entred, and was poſfellzd until, &c. 
and Verdift pro Quer on Not guilty, pur 
Cur) when the Verdict has found him guil:y 
upon the Declaration, and the Ej:ctmene is 
alledged according to the Declaration, ic 
may well be intended, that the Indenture 
bore date, and was fcalked and delivered the 
ſame day mentioned in the Declaration of 
the Leaſe, tho' it was objeted, That nei- 

F 4 ther 
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When the 
Leaſe (hull be 
inrenced to Le 
delivered on 
the day of the 
emiles and 
nat uf the Dare. 
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ther the day of the Date, nor of the Sealing 
and Delivery of the Indenture are mentioned, 
and (o the Declaration uncertain ; bur Judg- 
ment pro Querente, Cro. Fac. 646. Heaton and 
Hurleſtone. 
Firtatecuins gs Now in Wakely and Warren's Caſe, tho'the 
pr«textucaius Plaintiff does not ſhew in his Declaration 
be centred; the When he entred, either after or before the 
diffe-ecce be= day on which the Leaſe commenced, yet it's 
tween thew» ,vood enough ; becaule he ſaith, the Leaſe to 
him made, was to commence at a day to 
come, wirtute cujus he entred, and was pol- 
ſeſt until, &'c. aliter had ic been, if he had 
ſaid pratexiu cujus, 2 Rolls Rep. 4.66. Wakely 
and Warren. 
_ Now the Judges favour Declarations in 
Ejectment, as may be ſeen, 1 Ventr, 136. 
The Plaintiff declares in Ejetment, That 
7.8. demiſed ro him per quoddam Scriptum 
Obligatorium, &Cc. Habend* 4 die datus Inden- 
ture predifte ; per Cur the Writing ſhall be 
intended an Indenture, tho? it be called Scri- 
ptum Obligatortum, and every Deed obligeth 3 
bur if it thall not be intended Indenred, then 
the Leaſe ſhall begin preſently, as if it had 
been made from the 4th of Seprember. 

But a Declaration was of a Leaſe Hab. 4 
die Jatus Indentur pradiftte, and does not 
iveak of any Indenture before, and the De- 
ctaration was adjudged naught. Bur Eje&i 
one Firme of a Leaſz made the 2oth of Aus 
e1u4# Hab. rom” Michaelmas then laſt paſt ante 
daium bujus Indenture, and neither ſhewed 
the Indenture nor the Dare thereof, and per 
Cur* its well enough. The Addition ante 


ing 


dotum Indoyiure ſhall bg vaid, the other be- . 
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ring certain enough, Hetley 63. Br 
OE Fobnſon Cro. El. 606. Darrel a Mi 
dleton. 

Ejedione Firme of a Leaſe made the 21|t. 
of Ottob. 4 Fac. & quod pottes ſcilicet rodems 
21 die Ottob. Anno tertio ſupradifto he ejett- 
ed him : And the Addition of an Year, 
which: was not mentioned before, and 
which is repugnant to that day which was 
mentioned, is idle, and ſhall be taken for 
null, & poftea the fame day. hall be 


good enough, Cro. Fac. I54- Brigate and 


Short. 

Error was affigned, for that the Plaintiff 
did Count of the Leaſe of the fourth part 
of an Houſe in XV. in four parts to be divi- 


TEST 
ing-good, and the beginning of the Leaſe Er poſes how 


expounded. 


Fjetment of 


the 4th pare 
ot an Houſe in 


4 parts to be 


ded, by force of which he entred in tene- divided, and 
mentum preaditum, and was inde poſſeſſionat' 9eclares de te- 


till the Deſendant did cje&t him Ye tenemen- 


tis prediftis, whereas he ought to ſuppoſe his F 


Entry into the/fourth parr, and the Eje&mene 
of the fourth part, /ed now alec' ; tor-the 
Entry and Eje&ment ſuppoſed de renementis 
edifis ſhall noc be incended of the intire 
enement, but of the fourth part of the 
Houſe, according to his Declaration, Cr. EJ. 
286. Rewſon and Mainard. 

Eje&ment for Tythes,not ſaying by Deed, 
Judgment was reverſed, 2 Keb. 376. Angel 
and Rolf. | 

- The Declaration was of ſev: ral Meſſuages 
in. the ſeveral Pariſhes of >r. Michael, St 
Fames, Sr.. Peter and St. Paul, and that part 
of the Premiſles lay in the Pariſhes of Sr. Pe- 
ter and Sr, Pay; byt that there is no Pariſh 
called 


nementt;s pre- 
iis. 


14 


Nuod demiſe- 
raxt. 


Coheirs dee 
clare by the 
Leſſee of a 

Leflee, and 

why. 
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called the Parifh of St. Peter, nornone called 
the' Pariſh of Sr. Paul ; per Cur? the Copula- 
tion (Et) ſhall be referred to that which is 
real, and hath exiſtence, ut res magis waleat, 
make them both one Pariſh; and the 
words, ſeveral Pariſhes, is ſupplied by the 
other Pariſhes aforenamed, Hergy. 336. Ingle 
ton and Wakeman. 


By Coheirs or Coparceners. 


Declaration by Coparceners; Quod dimi. 
'ſerant is good; therefore Molliner and Robin. 
ſon*s Caſe, Moor 682. where the Leaſe was 
made by two Coparceners, and it was de. 
Cclared, Quod dimiſerumt : To which it was ex- 
cepted, that the Leaſe is the ſeveral Leaſe of 


-each of them for his Moizty, which was there 
' Tiled a good Exception,isnot Law, 2 Brownl. 


209. Cro. El 615. 2 Keb. 192. Moor 682. 
And now Eje&mentsin ſuch Caſes are by 
the Leſſee of a Leſſee of the whole by many 
Coheirs, which is by reaſon of the Uncer- 
tainty of the part claimed by . the Leſſors; 
and per Cur” a Leaſe of all parts warrant 


the Leaſe of all,” 2 Keb, 70D. 4 


\ | 
i By Tenants in Commis. 


if Two Tenants in Common joyn in 4 
Leaſe for yea: 5 to bring Ejetment, and Count 
quod dimiſiſſent, its naught, for'it is a ſeveral 
Leaſe of their Moieties, and they muſt de 
Clare, Quod cum one of them. dimiſed the 
one Moiety, and the othertheother Moiety, 
1 Byqnl. 13. Cr. Fac. 166. Mantley's Cale. if 


ſay. 
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If one Tenant:in Com take the 
pe I ee ted we keep 


- againſt him ;- for the taking'the whole Pro- 


isno-Ejeament,bue if he drive away the 
Cattel of the {ether Tenant in Common! off 
the Land, or nar ſuffer him to enter and oc- 
Fwpy ghe Land, rhis is an Expulſion, and he 
may have Ejefiione Firme for the one Moie- 
ty, and 'recover- Damages for 'the Entry, 
but _ for the: mean Profits, 1 Inſtr. p. 
199. b. | | 
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By Baron and Feme. 


The Plaintiff declares of a Leaſe made to 
him by, Baronaand Feme. generally, and does 
not alledge itto be by Deed ; it was a great 
Queſtion in our Books, whether this be 
good or not; but now;[it*s ruled to be 
'good by many Pregedeuts,: 2 Rep. 61, Wiſ- 
cot*'s Caſe, | | 


. By Foymenants. 


C. and R., and #. Daughtgr to R. are 
Joyntenants for-years ; W. lets ker part to C. 
and C. and,R, joyn in this Leafe of the en- 

tire Land- t0..the Plaintiff for three years. 
Popbam and Fenner held, That this Leaſe 
well warrants the Declaration ; lor upon 
the matter. they both let the entire, and 
upon. this genexal Count it! is good. Telwer- 
tow and Hiliams' e cotre, becauie the Count 
ſuppoſeth «hey both let' the entire as Joyn- 
tenants ; for {@ it is intended by che Pong 

| oUunc 
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Count, which:appears to be falſe, for they 
two let two--Parts joyntly, and the one of 
them having'a third Parr, 'as 'Tenant in 

Two as Joyne- Common, lets that only, and-{o the Decla- 
ccnants, and tion ought to; have ſhewed 'the Truth and 
one as Tenant the Special Matter. And becanſe it is diffi- 
o - gy - cult, they uſe-in ſuch Caſe to-make a Leale; 
Commons ., . andthe Leſſee tomake a ſecond Leaſe, and 
fach Caſes bow the ſecond Leſſee to declare generally 3 and 
to declare. fo all the matter ſhall come in Evidence. 
Fleming, before whom it was tryed by Nif 
prius, over-ruled it, that this Declaration 
was weli maintained by the: Leaſe, and the 
Jury gave a Ver4i& according to his Opini- 
on, Cro. Fac. p. 83. Fordan and Steere. 


— Upona Leaſe by Tenant for life and him 
in" Remainder. _ 


A. Tenant for life, Remainder to B.in fee, 
they both by Indenrure Joyn 'in a Leaſe to 


the Plaintiff ; Per Cur' this is the Leaſe of 


A. during his Life, the Confirmation of B. 
and after the Death” of \.A. it is the Leaſe of 
B. and the Confirmation of 4. And becauſe 
* Verdi, the Plaintiff in Eje&ment had counted of a 
joynt-Leaſz þy A. and B. it was' adjudged 
againſt him, 6- Rep. 15. Treport's Cale. 

a So is the/Caſe: in Popham 7.57, upon a 
Demiſe by Dorothy. Pool and Robert Smith, it 
was thus on a Special Verdi: Dorothy was 
Tenant for Lite, Remainder toSmrb in Fee, 
and they being- fo ſeiled, made rhe L[icaſe 
in the Declaration, Per Cr? the"Leaſe found 
per the Verdi doth not warrant the Leaſe 
alledged in the Declaration; for during 

| | Dorothy's 
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The Law of Ejeaments. _ 
Dorothys Life "it*s her demiſe, and not the 
demiſs of Smith, but as his Confirmation 
for that time; for he had nothing to do 
to meddle with the Land during the Life of 
Dorothy, and after her death it ſhall be aid 
to be the demiſe of Sm#tnh, and not before, 
Poph. 57. King and Berry. 


By a Corporation. 


The Plaimiffdeclares upon a Leaſe to him 
made by the Preſident, Fellows and Scho- 
lars of St. Fobn's Colledge, Oxon. and inthe 
Concluſion he doth not ſay, bic in Curis pro» 
lat”, Per Williams it is not good: The Eje&- 
ment-Leaſe being made by a Corporation, 
they ſealed the Leaſe and delivered it by 
their Attorney, having a Letcer of Attorney 
from chem-co deliver the ſame ; they can- 
not do this in any other manner than b 
their Attorney, I Bul#r. 119. Lord Norris's 
Caſe. 

Hill. 36 EL. Carter and Cromwel, in Eje&ione 
Fome, the Plaintiff counts per Leaſe made 
by the Warden of A!}-fouls Colledge in 
Oxon. And Exception was taken, becauſe the 
name of Baptiſm of the Warden was omitted, 
but adjudged there need not; thedifference 
is where a Corporation is fole Perſon, as Bi- 
ſhop there may be his Name, liter aggregate. 
Dyer 56. Marg. 

Eje&tment was brought on a Demiſe of a 
Corporation, not ſaying by Deed, per Cur 
Judgment ſhall nor be arreſted for this of, 
Judgment by c:gnovie Ationem at the Aſſi- 
ſes, "but it ſhall be intended atter this as well 
as after a Verdict, Upon 
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Upon @ Leaſe by Commiſſioners of 
Bankrupt. , 


Commitfoners of Bankrupt had affigned 
the Land in Queſtion to the Leſſor of the 
Plaintiff, which Indenture * was afterwards 
inrolled,* but the Declaration was of a De- 
miſe made after the Indenture and before 
the [nrolment ; and whether that Demiſe 
were ſufficient to intitle the Leflor of the 
Plaintiff, was the Queſtion in Perry and 
Bowe's Cale ; Per Cur it is not ſufficient. Vi 
de le caſe, 2. Ventr. 360. Perry and Bower. 


By Copybolder. 


If a Leaſe be found made by a Guardian 
or Copyholder, ſuch a Leaſe will maintaif 
the Declaration, tho? their Leaſes are void 
againſt the Lord and Infant, Hardy. 330. 
Wheelers Caſe. 

Vide ſupra Tit, Who ſhall have Eje&Qione Fir- 
me. 

By Adminiſtrator. 


He oughe to-ſhew how the Archbiſhop 
ranted ic, either as Ordinary, or by his 
rerogative; and therefore Exception was 

taken to a Declaration in Eje&nient, becauſe 
_ the Plaintiff conveyed his Intereſt by an Ad» 
miniſtrator of all the Goods of the Leſſee in 
Suſſex and Kent, but ſhews not how the 
Archbiſhop granted it, either as Ordinary, 


Preſidents'not OTF by his Prerogative ; and chis was held by 
ro be changed. the Court to be-a material Exception. But 


becauſe 
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becauſe all the Preſidents in B. R. and B. C. 


were ſo in general, without ſhewing how, 
and becauſe they would .not change Prefi- 
dents, they diſallowed the Exception, Cro. 
El. p. 6. Dorrel and Collins. 
In Gilam and Lovelace's Caſe, it was mo- 
ved in Arreſt of Judgment, That the Decla- 
ation (brought by Adminiſtratrix ) was 
nor good 3 becauſe the granting forth Let- 
ters of Adminiſtration was in this manner 
(viz.) Adminiſtratio commiſſa fuit querenti per 
William Lewin wicarium generalem in ſpiritu- 
dibus Epiſc. Rot. without averring, that art 
time of the granting Letters of Admini- 


ſtration, the Biſhop was in remotis agendis, Vicar-General. 


for a Biſhop preſent in England, cannot have 
Vicarium ;, but per Cur the Vicar-General in 
ritualibus amounts to a Chancellor; for in 
Truth, a Chancellor is Vicar-General to 
the Biſhop, 2. The Declaration isnot Epiſ- 

. Roff. loci illius ordinarii, but per Cur, all 
the Preſidents are fo, and in a Declaration 
ſuch Allegation needs not, but by way of 
Barr it is neceſſary. 3. The Plaintiff de- 
clares of Eje&ment, and alſo quod bona &* 
tatalla ibid. invent. cepit; and in the Verdi& 
the Damages for the Eje&ment and Gonds 
we Entirely taxed Quere de hoc. 1 Leon.p.312. 
Gilbam and Lovelace, 

Ejettione Firme was brought of a Leaſe of 
Tyrhes, and ſhews not that it was by Deed, 
and ruled to be ill, becauſe Tythes cannot 
paſs without Deed, Cr. Fac. 613. Swadling 
and Peers. 
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Where in the Declaration a Life mu#t be ave fu 

red, and where it need n:t. Of Delivery of fi 

Declarations at or after the Efſoyne-day. Dm 
clurations when to be entred, as of the [a 

Term where the Copies necd not be paid fa 


Declarations, when amendable or not. Of « 
preſſing the Vills where the Lands lie. Of theff 
Pernomen. Declaration need not be of mar pi 
Acres than he was ejeited cut of. Of the } 
of the Declaration, Vi & Armis omitted bij 
Extr. tenet omitied. The Prefident of - Def a | 
clarations in C. B, in B, R. i» Scacario, 
The Indorſement on the Copy to be left with 61 
the Tenant, and what the Tenant is to tf Or 
thereupon.” The Rule for confeſſing Leaſt . 
Entry and Oufter in B. C. and in B.R. ! 


| bj 
F one do declare upon a Leaſe in FjetÞ| tor 
one Firme, and that by Vircue of that'de 


L-afſe he was in poſizflion of the Lands there-ſl 
by let to him until that he was ejzRed by & 
the Defendant, it is ſuppoſed that the Le 
for who made the Leaſe to him, was alive. 
at the time of the Action brought, Prat. Of 
Reg. 110. 

The Plaintiff in Eje&ment declared of a 
Leaſe for three years, if the Wife of th: 
Plaintiff (hall ſo long live, and doesnot (ſhew] Ca 
that the Wife is yet in Life ; yet per Cw Da 

- this being aftera Verdi, is made 250d by he 
the Stat. 21 Fac. of Amendn:n:s after Exami:Y hv: 
nation by the Shzrifi And in Ho_ 'N; 

| Cais 


. * The Lawof Ejeaments, 
| Caſe, in Ex&ment the Plaintiff declares that 
the Lady Morley being only Tenant for life, 
made, a Leaſe to him for three years, if ſhe 
ſhould fo long liye ; wvirtute cujus intravit & 
wer{} ſuit poſſeionar? until the Defendant entred 
y off upon him, & ilum 2 firms ſua pradifts ter- 
Dr} uino ſuo nondum finito extratenet,&c.and he did 


amſ[-not averr the Life of the Lady Morley. Bur 
Th er Cur this amounts to an Averment ; for 
'ex he ſaith his Term is not yer ended, which 


"thÞ implies ſhe is alive, and the years not ex- 
na} pired ; and this was after a Verdict. But had 
þ been demurred to, it had been more am- 
teg} biguous. So Dyer 304: in Ejettione Firme on 
a Leaſe, his Suppoſition that the perſon ad- 
buc ſciſtus exittis, implies his Life, Siderf. p. 
61. Palmer Rep.267, 268. Arundel and Mead: 
Cro. Fac: meme caſe. 2 Brow!l. 165- 
aſe} _ It wasthe Opinion of the Court in Cro. El. 
s 18. Higgins and Grant* Cale, That it in 
Eje&tmenc one declares of a Leaſe by a Par- 
4-0 fon, he ought to averr his Lite; for by his 
hat\death his Leaſe is void, but it's now other- 
Jr wi, 2 Bulftr, 79. Cr. El. 18. Higgins and 


rant. 


af. of the Delivery of Declarations, Filing and 
Entry. 


uw Declaratioh delivered on che Effoyn-day, 
by ould be ſuficient (the old one being de- 
ni} hvered before) che Leſſee dying, and the 
Name was changed, there being ſufficient 
ak; G Notice ; 


hel. The Court, in Car. 2. $now and Cooley's A new Decla. 


i | | 27 2 new ation deliver- 
ew Caſe, upon Motion, ordered, That a a—_——— 


ſoyn-Jays 
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Notice ; and this being the A of God, ſhall | 
not prejudice, 1 Keb. 755. 
The Declar. If the Declaration in Eje&tment be deliver. 
tion is deliver- eq after the Eſſoyn-day, it is but entred of 
CO 4 that Term ( and not of the Term before ) 
'be Conf, and the Plaintiff in ſuch caſe cannot have 
quence, Judgment the ſame Term : but .if he doth 
not move the following Term to have Judg- 
ment ( eſpecially if any Afﬀlifes intervene) ! 
he cannot have it without new notice left at 
the Houſe of the Defendant, and the Default 
made at firſt, 1 Keb. 721. 
What day the Tf the Declaration in Eje&tment be off t 
Bill was filed, af;chaelmas-Term, which relates to the firſt 
\ pg day of the Term, yet it's a matter of Evi- 
the diy of the JENCe, and examinable- what day the Bill 
| Leaſes tho! it's Was filed, and if ir wasafter the day of the 
che ſame Term. Leafs, all is well. On a ſpecial Verdi& it 
was moved for the Defendant, That - the 
Declaration was in Michaelmas-Term, 1 
Fac. 2. and the Demiſe is laid to be the 
3oth of Ofeber, 2 Fac. 2. and fo after the 
Term began. Note, the Declaration cited 
an Original, and an Original was produced, 
Teſte 2. Now. which was after the Demiſ;]] 
and the Prothonotaries informed the Court, 
That this was frequently allowed, and chat 
no Memorandums of the Originals bearing 
. Teftewithin the Term, was uſed to be made} $1 
* If the Owner yon the Record, Sid. p. 432. Prodger's Cale. tt 


> fd fo as Ii, a mr 


prays to be _ Ventr, Tonſtale and Broad. th 
_ _ It is the mo. of the Court in Ejet#ment,f F, 
clararion to be if the Owner of the Land comes in and pray} [til 
entred asof the to be Defendant, the Declaration ſhall be Lt 
Tame Term, but ontred-as of this Term, altho' it were of the D 


lance. 


no ne Impar*1aft Term, againſt the caſual EjeQor; uy ye 
10g 


| The Law of Ejectments. 83 
11 } being by favonr of the |Court admitted, he 

ſhall have no new Imparlance beſides thac 

r- | which the caſual Ejeftor had. And by Hide 

of | there is difference between the Tenant in 

) | Polleflion,who is Defendant ex debito on his 

ve | - Prayer, contre of F.S. who is only concerned 

th in Title, 1 Keb. 706. Roch and 4p 
g- If the I filed be paid for, they. Where Copies 

e) | need not pay for the Copies, and ſoa Trial of the Declarg» 
at | at Bar ſhall not be hindred for want of pay- *i92 need nor 


al | ment of the Copies, 2 Keb. 805. os paid tor. 
I find a Rule of Court co change the year, 
of thus : 
|ﬆMJ- 
vi- MN, Mich. 13 Car. Ozdinar eſt per Cu- 
ill  riam nonodie Ocob qv quer* narra- 
he tionem ſuam in intratione inter par- 
it tes de Termino Sf, Trid ult in- 
the tra? in Anno dimiſſionis emendavit 
2 Et ubi per milp2iſionem Clerict al- 
he legavit dimiſſionem fieri duodecimo 
the die] Apzilis Anno undecimo Caro- 
red it fiert debuir Antio duodecimo*” X 


ed, ' folveret Def. miſs per Wagi- 
| fr Guiliod ftarand p20 emendat1o- 


ith ne illa ex motione Magiſtri Boon, 


Leſſee for three years makes a Leaſe for $ 
d -fve years in Eje&ment to try the Title, and nan hs 
ale} the Jury on ſpecial Verdict doubc whether Declaration. 

the Defendant be guilty for 3 or 5 years; 
Per Cur? the Declaration is ill, and the Plain- 
ay -.filf can have no Judgment ; Per Hale the 

be} Leaſe is good only for three years, and the p.g. tion; 

chef} Defendant ſhall be guilty for no more, elſe P 
ya the Plaintiff would recoverTerminum pr editt', 
10g , G tz which 


/ 
g / 


E 
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Argument. 


Argued at the 
King's Bench 
before Lord 


The Law of Ejectmentsg. 


which is five years, but noJudgment can bs 
for three years, being not warranted by the 
Declaration, Tr. 27 Car. 2. B. R. Rowe and 
Williamſon. 


——— 


Mr. Levett's Caſe of the Iygper-Temple. 


Sir Roger Puleſton, Kt. Plaitftiff. 
Sir Peter Warburton and others, De- 
fendants. 


Eje&tment «pon the Deniſe of John Levet 
and bis Wife, wherein the Plaintiff declares 
'rÞat John Levett and Margaret bis Wife, 
the 1oth of April 1697. demiſed to the 
Plaintiff Habend. from the 25th day of 
March hen laft pait for five years. 


IS was tried at the Bar, and a 
Verdi& for the Plaintiff; and the De- 
fendants have moved in Arreſt of Judgment, 
for that the Demiſe is laid the 10th of Apr. 


C. J. Helt, &c. 1697.which isnot yet come,whereas it ſhould 


be 1696. which the Plaintiff hath moved to 
amend, and the ſame ought to be amended, 
&c. for theſe Reaſons, wherein I ſhall only ap- 


ply my ſelf to the Statute of the 16 and 17 of I 


King Charles the Second Cap.8. which I hum 
- bly conceive hath not been ſufficiently ſpoken 
to in this matter, which ſaich, That no 
Judgments fhall be ftaid, or reverſed after 
Verdi& for any Miftake in the Chriſtian 
Name, Day, Month or Year, by the Clerk, 


. where the right Name, Sirname, Day , 


Momlh 
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The Laiw of Ejeaments. 
Month or Year inany Writ, Roll, Plaint 
or Record preceeding, or in the fame Roll 
or Record are once rightly named, bur 
that 'all ſuch Omiflions, Variations, De- 
feRs,and all other matters of the like nature, 
being not. againſt the right of the matter of 
Suic, nor © whereby the Ifſue or Trial are 
altered, ſhall be amended by the Records. 
That we are within the Benefit of this 
Statute, I ſhall offer this co your Locrd- 


ſhip. : | 
The Declaration againſt the caſual EjeRor 
delivered to the Tenants in the Country 
was right, that exprefling the Demiſe to be 
the 10th of April 1696, which ought to have 
been the time mentioned in this Declarati- 


on, for all the miſtake was only bertwixt 


ſeptimo &- ſexto ;, and there isan Imparlance 
entred on the Roll in Ezfter-Term laſt a- 
gainft the caiual Ejeor, which is right. 
As in all' Actions brought by Bill, the 
uſuat. Mechod of proceeding, is to file the 
Bill or Declaration in the Office ; and as all 


' Defeats on the Roll are amendable by that, 


ſo this being broughe by Original inſtead 


of Filing a Bill in the Office, an Imparlance 
' 1s entred an the Roll, and the Method of 


Froccoing is in the ſame manner, as in the 
emmon Pleas, the Iſſue is as much amend- 
able by the Imparlance-Roll as it would have 
been by the Bill, if the Aion had been 
broughe by Bill. 


8 


The ObjeRion made to this, is, That Pul:fore and 
tho? Tenants in Poſſeflion being not» all du. Grdluck. 


ly ſerved in the Country, the Tenants a- 


gree to appear fo as the Plaintiff would 
G 3 conſent 


written 


The Law of Ejertments. 
conſent to try it at the Bar, and that there- 


upon there was a new Declaration deliver- - 
; M 


ed, which had thi ma and ſeems to 
inferr, that the, former Declaration was 
waved, and this was altogether a new Pro- 
ceeding, wherein the Court was mifinform- 
ed; for there was no new Declaration de- 
livered, and that which the Defendants pro- 
duced, was a Copy of the Ifſue only, and 
proved nothing but that there was a Mi- 
ſtake, which appears. by the Roll, and is 
admitted by the Plaintiff, otherwiſe weneed 
not this motion. _. | 
Now, my Lord, that the Defendants Ap- 
pearance was to the Declaration delivered 
in the Country, is plain, for there was no 
other Declaration delivered, nor was there- 
in any: other for them to appeal to; ' be- 
ſides, it appears. by the Rule whereiq it is 
Patefons and Goodluck, and under 
that the now Defendants thall be made 
Defendants in the room of Goodluck, and 
ſhall confeſs Leaſe, Entry - and Ouſter. far 
the Lands in that Declaration mentighei 
and ſhall receive a Declaration, and pleat 
the General Iſſue, and infilt upon the Title 
only ; and that if the Plaintift ſhall become 
Nonſuit for defaylt of the Defendants co- 
fefling Leaſe, Entry and Ouſter, then that 
Judgment ſhall be entred againſt the Defen- 
dant Goodluck,&c. F * 
Now, my Lord, I would know what D&- 
claration the Defendants were to appear to; 
it muſt be a Declaration againſt Goodluck, 
and what Leaſe the Defendants were co con- 
fels; it muſt be the Leaſe meantione( - 
the 
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The Law of Ejeaments, 
the Declaration againſt Good/uck ; and what 
ih ment the Plaintiffs were to have, if the 


| Defendants did not confeſs Leaſe, Entry 


and Ouſter ; ic muſt likewiſe be upon the 
Declaration againſt Goodluck. 

Now, my Lord, if the Defendants will 
ſhew a Declaration that was delivered them 
againſt Goodluck, wherein there was this Mi- 
ſtake, ic would be hard upon us; but if they 
cannot, then the Declaration delivered a- 
gainſt Geodlck is right, and the demile they 
are obliged to confeſs, is the demiſe in that 
Declaration,and only miſtaken by the Clerk's 
tranſcribing it. 

Now, My Lord, if the Defendants hays 
confeſſed a good and right demiſe, and this 
hath been tried, then it would be the great- 
eſt hardſhip in the World, if the Court 
ſhould not let the Plaintiff have the Benefit 
thereof ; and it is plain that che Demiſe the 
Defendants are by Rule to contefs, * is the 
Demiſe in the Declaration againſt Good/uck, 
$0. that, My Lord, if there were no Statute 
to help jt, 1 take it with Sabmiffion,' the 
Court having tried che Fat, ought ro make 
the Record according to the Fact they have 


wyed. - 
 Asto their conſenting to appear for ſe- 


reral of the Tenants that were not duly ſer- 
ved, on Condition the Plaintiff would ery 
it at Bar ; My Lord, that is an Argument 
8gainſt them, and brings us within the Be- 
nefic of the Caſe betwixe Crawley and Parr, 
where there was a Judgment in Ejetmenc 
by Confeffion, and the Demiſe laid after 
the Judgment, and amended after a Writ 
G4 


of 


8 
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& AY 


of Error brought, becauſe it was a _ 


ment by Warrant of Attorney ; for it ſho 

not be Tuppored that the Defendant yu 

Warrant of Attorney to confefs's void Judg- 
ent. 

Now, My Lord, the Defendants conſent. 
ing to appear, ſhall never be intended to 2 
void Declaration, but jo a good Declaration 
in order to a fair Trial. And, My Lord, we 
ars the more intitled to the Benefit of it, be- 
cauſe we are Purchaſors, for we give a Con- 
ſideratiqn for ir, viz, agreed to try it at Bar, 
and they themſelves opened ir fo. 

As to what was objected, That when the 
Tenants hays appeared to this Declaration 
in Ejectment, ang are made Defendants, it 
is a new Action, and that the Declaration 
againſt the Caſual Ejefor is reje&ted, and 
that therefgre this defe&t cannot be amend- 
ed, though right in the Declaration againſt 
the caſyal EjeRor ; D OLEEED | 

_ 1 give this Anſwer, that the Declaration 
againſt this caſual Ejefor, is not rejected, 
but is by the common Rule in Eje&ment 
made part of the Cauſe, infomuch that it 
the Plaintiff be nonſuited he ſhall have his 
Jodgment upon that Declaration, and the 

eturn of the Poſftes is Warrant for that 
Jadgment; {o that by the common Ru 
in Eje&tment they are fo tied together, that 
it is all but' one Action, and the now De- 
fendants are to ſtand in the caſual Ejecor's 
place. But, My Lord, the Words of the 
Statute are not ſo ſtrit which are in an 
Proczedings precedenti Now, oy Lord, 
the Declaration in Eje&ment is a Proceed- 


Declaration, 


.” 


The Law of Ejectments. 
ing, andir is precedent, and it is within the 
equitable meaning of the Statute, whichhin- 
tends all Amendments that are by negle& 
of the Clerk if ir appears that they are right 
in any of the Proceedings, and for that end 
a Philiſer's Note, tho? no part of the Record 
hath been ſufficient co amend by. 

' And, My Lord, the ſame may be faid 
when the Defendant is'arreſted by a Lat. de 
Placito tranſpr', and the Plaintiff declares in 
Debt or Caſe, and miſtakes theChriſtianName 
Sirname, whether ſhall ir be amended by 
the Lat. and whether the Lat. ſhall be look. 
ed upon to be a'Proceeding precedent to the 
| uſe in another Action, and 
fo it would-be if x Man be arreſted de Pla- 
cico tranſgr?, ac etiam Bill, and the Plaintiff 
declares in Debr only, this is likewiſe de- 
parting from the Writ ; bit theſe are war- 
ranted by the- Practice 'and Courſe f the 
Courr, theſe Proceſſes being made uſe of 
only to force an Appearance; and the Plain- 


'tiff may then declare in Caſe of Treſpaſs or 


Debt, as he ſees good. Now My Lord, De- 
clarations in Eje&tment' are the ſame thing, 
becauſe only 'made uſe of to force an Ap- 
pearance, and are by the common Rule in 
Ejetment become na'more part of the ſame 
AQiion, than'a Lar.is. But this, My Lord, 
we have a full Anſwer ts ; for the Declara- 
tion againſt the now Defendant, is entred 
on the Roll, and is right. 

' But with Submiſfion, My Lord, the De- 
claration is ſufficient to warrant its own 
Amendment, it being by Original, viz. 


Que Tohan” Levers & Maria cidem Rogero 


dimiſer” 
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demiſer' ad terminum qui noudum. preteriit, 
intrgver”. & ipſum a firma ſua preditie 0je- 
cer? Now, My Lord, the Count may 
amended by the Original, which is, that 
the Plaintiff*% Leſſors had before that time 
demiſed the Premifles to the Plaintiff for a 
Term not then. paſt ; and if the Count be 
made of a Demiſe then in being, ir is all 
the Amendment we deſire. Bur, My Lord, 
here it may be. objeted, When mult that 
Demiſe bear date- and commence ? Muſt 
the Court fet a Date and Commencement 
to Plaintiff's Demiſe ? LOG 

To which . I anſwer, [That the Com- 
mencement is certain by the Declaration, 
wvidelicer, from the 25th of March laſt, and 
that muſt be the 25> day. of Adarch. laſt 
before the Term the Ifſue is entred on, 
which is from 96. and then the Date of the 
Demiſe muſt be betwixt Triniy; Term, 96, 
and the 25th of March before, which points 
direatly at the Miſtake which is in Michael- 
maſs. If the 10th of Aril 1697. inſtead of 
1696. and where the Court can by. the Re- 
cord take notice , what was inte ; it js 
the ſame thing as if it had been once rightly 
narged before, and is within the meaning of 
that Statute, which after the naming of ma- 
ny Miſtakes, hath theſe. general words, and 
all other Miſtakes of the like nature, which 

My Lord, mulſt-be of no Sigaificarion, if this 
be not the meaning of this Statute. 

And, My Lord, as to this being the fault 
of the Clerk, I need no Argument to prove 
ir, for the matter ſhews'it (elf; - and 'the' De- 
claration againft the caſual EjeRor being 

Tngit, 


a fi Eb. SIE -DCS-H-I-=--S-S-3- 


SV WY TY ww _ I SY RY WF 5 © 


SIM — Lan IMS LS 4 


The Law of Ejectments. 


right, proves this the Faule' of the Clerk in 


' rranſ{cribing this wrong, thotgh the Decla- 
"ration may properly be ſaid ro be the At of 


the Client, yet thar ſhall be - intended *the 
Declaration againſt the caſual Fjeor, that 
being the firſt Declaration, and all that' is 
neceſſary tor the Client ro tinftradt his At- 
torney in, the reſt ofily depending on the 
Forms and Practice of the Court, wherein 
the Attorney needs no further Inſtructions 
from his Client. 

Now, My Lord, 1 do admit that the ge- 
neral words in this Statute are reſtrained ; 
that is co fay, All other matters of the like 
nature, not being againſt che right of che 
matter of Suit, nor whereby ' the Ifſue or 
Trial are alcered. But, My Lord, this Re- 


ftrifion hath no relation to the particular 


defeats that were mentioned before, where- 
of qurs is one, but .to the general words on- 
ly; and, My Lord, we are within the intenc 
of theſe general words alſo. 

For rhis Amendment is not againſt the 
Right of the matter of Suit ; for that was 


"whether rhe Plaintiff's Leffor had a Title, 


ahd that hath been tried 'and found for the 
Plaintiff; nor is the Iſſue*'or Trial altered ; 
for 'had this -been amended before Trial, 

Defendants muft have pkaded the ſame 
Plea, and the Frial would ſtill have been 
the ſame. The danger only was at the 
Trial on the Plaintiff*s fide, whether this was 
not Cauſe of a Nonſuit, and therefore it was 
his Bulinefs to have had ic amended before 
Trial for fear of being nonfuired ac Trial ; 
but having tried his Cauſe, and the Right 
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> 


P 


91 


92 


1 


: The Law of Ejectments. 


found with bim, he is much more encituled 


to the Benefit of this Amendmeat, becauſe 


itis to ſupport a Verdi; Nay, My Lord, |. 


a Verdict chat was found according to the 
Righr and Merits of the Cauſe, which all 
Courcs have been always very tender of. 

Laſtly, My Lord, I ſhall offer this to your 
Lordſhip, That the matter. we pray to ar 
mend, is not. matter of Subſtance, yer ought 
to be amended to avoid Ablurdity. 

I muſt confeſs, that if this had been a De- 
miſe to commence in futurg, it would have 
admitted of a greater Argument; but, My 
Lord, this is a Demile in being at the time 
of the Declaration, -and not yet expired, 
and ſo much appears by the Record... 

My Lord, the, Record is an Iſſue of Trinzy 


' Term 1696. and che Demiſe is laid the x oth 


of April, 1697. Habend. from the 25th of 
March then laſt paſt, and the words in the 
Declaration are dimiſer'+ in the. Writ, 
and demiſiſſent in the Count ; and that 
the Plaintiff entred by Vertue thereof, and 
was poſleſled, and the Defendant ejeaed 
him,his Term being not ended,&c. all which 
the Defendant confeſſes. 

This Demiſe mult be before Trinity Term 
96. or elſe the words demiſer, demiſiſſent are 
co no purpoſe ;- and it is impoſlible that be- 
fore Trinity Term 1696: the Plaintiff*s Leb 
fors ſhould have demiled the 1oth of April 
1697. for that time was not come, But it is 
potfible that the 1oth of April, 1696. the 
Plaintiff's Leſſors might make a Leaſe dated 
the 1oth of April 1697. before the time of 
the dats. | | 
And 
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"And if that be the Conftrucion of it; 
hen this is a Deed from the time of the ex- 
ecution, and the Term commences "from 
the 25th day of March before. 

Or elſe this being an impoſſible date, muſt 
be altogether reje&ted,and then Trinity Term 
and the z5th day of March being all the 
times that are certain in the Declaration, the 
Confeffion is that betwixc the 25th day of 
March 1696. and Trinity Term following 
the Plainriff®s Leſſors demiſed, the date be- 
ing no eſſential part, and then this is a good 
Demiſe for five Years from the 25th of 
March 1696. 

' Greater Miſtakes than theſe have been a- 
mended after Verdict. 

Lees and Sir Nathaniel Curſon, Bar. in E- Mick 1aft, 
xtment, wherein the Plaintiff*s Leffor be- 

g an Infant, the Declaration was, That 
the Infant demiſed by his Guardian, which 
was no Demile, and the Cauſe being tried 
at Staff. laſt Summer Adiiſes, the Defendant's 
Council tnfiſted on the Miſtake, and relied 
thereon, and it being referred by conſent 
to the Judge, and a Verdi given for ſe- 
curity, the Judge referred the matrer to the 
Court of Common Pleas, who amended it, 
though never right in any of the Pro- 
ccedings. 

The Biſhop of WorceFter's Cale in this 
Court,where there were five Defendants and ' 5 Cr: 1- 
but three of them pleaded, and after” Ver- —_— 
dit amended, and the Verdi& was record- g;2 the day in 
ed againſt ewo, that no Ifſue was jonyed a- Record is al- 


gainft in the Record of Ni. pr. rered after - 
Verdict, 


93 1 
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The Law of Ejectmeits. 


Camberlain againſt the Hundred of Tus | Ju 


dring upon the Statute of Hue and Cry; 


th 


where it was ordered, That the RecordF'Dt 


both of the Declaration and Iſſue ſhould 
be amended by the Attornies, and this was Þ 


before Trial. 
Ours is a far ſtronger Caſe; for this A- 


mending, if it had -been before Trial; 


would not have altered the Iſſue, or any- 
wiſe influenced the Merics of the Cauſe. 

Now, My Lord, we are inticuled to the 
Favour of the Court, in reſpe& we moved 
this matter before Trial, and were bid by 
the Court to move it afterwards; and if 
this had been a fatal matter, the Plaintiff 
ought to have been nonſuited, which was 
then infiſted on by the Defendants, and de- 
nied ; and ſo the Plaintiff expoſe his Title, 
paid the Charges of the Jury and other 
things, which coſt him above 100 1. and 
if he had been nonſuiced, was by Rule but 
to pay Country Coſts, and the Plaintiff's 
Leffors are Purchaſors for a valuable Confi- 
deration under a Title of above Sixty years 
Poſleflion. And having now upon a fair 
Trial, and a full Evidence obtained a Ver- 
dit, we hope your Lordſhip will put chem 
in a Capacity of reaping the Fruit of it. 

The Judgment in Eje&ment is double, one 
25s to his Damages, upon which the Coſts 
re attendant, and the other as to the 
Term whereupon his Poſlzfion depends; 
and the Plaintiff may cake out rwo Executi- 
ons, one for his Coſts, and the other for his 
Poſſefion. Now if there be cauſe to ſtay 
the Poſſeſſion, there is more caule —_ 
u 
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' The Law of Ejectments: 9% 


Judgmene as to Damages and Coſts, becauſe | 


the Iſſue hath been fairly ' tried, and the 


!Defendants have confeſſed that the Plaintiff 
was in Poſlſeflion, and that the Defendants 
did ejet him; now if his Term was not 


commenced, but his Polleflion tortious, yet 
he is not to be turned our by a Stranger 


; | that hath no Title, as the Defendants were, 


the Jury having found againſt them, and 
the Damages are for che entring upon our 
Poſſeſſion and ejefting us. 

But the Court ſaid, It could not be a- 
mended, and Mr. Levet brought a new Trial 
and recovered. 


IF — 


Declarations when amendable or wot. 


- In Eje&ment where the Title is material, Declaration 4 


the Plaintiff amended his Declaration after mended atrer 
Plea ( but while all was in Paper ) in the ?!e2. vithoue 
__ his Aion, without Coſts paying, *7'"s —_ 
1 Keb. 14. 

Afrer Verdi and Judgment the Decla- ,... ,, —_— 
ration cannot be amended, for that might 14 Jodgmene 
attaint the Jury : As in Eje&tmencof the Re- no Amendmene 
Rory of H. and other Tenants, wirture cu- of a Declaras 
jus intravit in tenementa praditta. Verdict and © 
Judgment de Rettoria ys Tenementis predict, . 
it cannot be amended; but on iuch Omiffion 2 gy Jodge 
in Judgment or Acts of the Court it were F the —— ay 
amendable, but not of the Declaration. But 
in this caſe the Court conccived it well e- ( Terrment: ) 
nough, and that the worg.Zenemenrs includes 74% 2 Re- 

Rectory, 7 


96 The Law of Ejectments; 
ReQory, whether there be Glebe or no6 
but not fo of a Mannor, Hil. 25 and 26 Car 
2. Bale's Caſe. 


Declaration of If the Plaintiff in Ejzg&ment declare of an 


' an Houſe lying Houſe lying in two Pariſhesif the Houſe 


in ewo Pariſhes, dg lie in cither of the Pariſhes, and do not. 


_—_ _ lie in both of them, yet the Declaration is 

" "* 00d; for there is certainty enough in. it, 
Pratt, Reg. 110. , of 

It muſt be al- . It muſt be alledged in what Vill the Te: 


ledged in what nements are 3 the Plaintiff declares that P.. 
Vill the Tene- C, by Inderiture apud F. let unto him one 


ments are. Houſe and twenty. Acres of Land by the 
. - Name of all her Tenements. in S. per Cur 
the Declaration is not good, becauſe it is 

not alledged in what Vill the Tenements are; 

for the naming of the Vill iti the Pernomien, 

was not material, and ſo Cr. E/. $2.2. Gra 

and Chayman, _ 6 

Where the Per- The Plaintiff declares of a Leaſe of one 
nomen is not Mefſuage ten Acres of Land, twenty Acres 
good, of Meadow, twenty of Paſture by the name 
of one Meſluage, ten Acres Prot. be it more 

or leſs ; after Verdict a Ns cap. per Billam 

was entred : For upon the matter by the 

Plaintiff diſcloſed in his own Declaration 

he cannot haye Execution of the Quantity 

found by the Jury : for in the Leale there 

15 not but ten Acres demiſed, and theſe words 

in Judgment of Law, cannot be extended to 

thicty or forty Acres, and the rather becaule 

the Land demanded by the Declaration, is 

of another nature than that mentioned in 

the Pernomen ; for this goes only to the Mex 

dow, and the Declaration.J.is to the arable 

and Paſture, Yelv. p. 166. F 
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The Law of Ejeaments: 
.. In this Action it was moved in Arreſt of 
Judgment, That the Plaintiff had declared 
of two Demiſes, ( viz.) that F. S, demiſed 
ten Acres of Land to him, and that F.'N. 
had demiſed ten other Acres of Land to : 


' him Habend. for the Term of five Years, ec; 


and that he entred into the Premitſſes. demi- - 
kd tohim by F. S. and F. N. in forma pres 
dia. Aﬀer Verdi& upon Not guilty for 
the Plaintiff, it was objeaed, That in one 
of the Demiſes there is no certain- Term or 
Eſtate; for the Habend? can only be referred 

to the Demiſe of F.S. for that begins.a new 
Sentence ; but per Cxr? the Habend? ſhall be 

2 good Limitation of both Demiſes for five: 
Years, and when it is ſhewed chat the Plain« 
tiff entred into the Premiſles demiſed co him __ 
in forma preditta, that is an Averment that nu 1edis” 
all was demifed to him, for that it is forme how conſtrue, 
predifta,' 2 Ventr. : W. ang M. | ; 

In Ejefment the Plaintiff need not count Petaration - 
of che demiſe of more Acres than the A. M00 
cres out of which he was ejeted; and & than he was 
demiſe may be pleaded of any Parcel with: ejected. 
put mentioning the entire z as if one demiſe 
to me two Acres for Term of Years, and I 
am eje&ed out of one Acre: by a Stranger, 

Now I ſhall have Eje&tone Firme, and coune 
that one Acre was demiſed to me, without 
any mention of the other Acre, 1 Saunders 
þ. 208, | | 8: A | : 
. Where one declares on a fictitious Leaſe mn ng nee 
to A. for three years, and within the fame 7 
Ferm declares of another fictitious Leaſe to the fame terms 
p of the ſame Lands, the laſt is, nor; good z the laſt is x0: 
r Treſpaſs for the mean Profits muſt be good. 
H brought 


gy 


The Law of Ejecturents. 
brought in the firſt Leſſee*s Name, at di- 


oitur. 
As to.the Form. 


Heclaration a; - Ejeltment was againſt two, and the Decla- 
gainſt two, ex- ration was iniraverat O expulit ; and it was 


pulit. 
The Omiſhon 


amended, Yelv. 223. 
Vi & armis are left out in the Declaration, 


of vi &* armis Cyg, El.340. Griffth and Williams's Caſe, faith 


in the Decla- 
ration. 


The Omiſſion 
of Extratenet 
in the Decla- 


ration 


it is but matter of Form, and it .is helped ' 


after a Verdict 3 but in Cre. Fac. 36. and 
Tel. 223. in Odington and Darby Caſe, 
where vi & armis was left out, and Error 
was brought in the Exchequer-Chamber, it 
was not ſuffered to be amended, but Judy- 
ment was reverſed. So Gedb. 286. and ſo in 
Sykes and Coke's Caſe the Want of vi & 
armis'is not helped by a Verdict 3 but in Er- 
ror in B. R. if upon diminution it be well 
certified, the Court will amend it, Gods; 
2.86. 2. Bulftr. 35. Cr. Fac. 306. Telvw. 2.231 
Odington and Darby. 1 Keb. 164. 

In B. R. the Tranſcript of Treſpaſs and 
Ejetment was de Placito Tranſereſſionis & 


. Eje&ionis, omitting Firme, it was amended, 


And in B. R. it would be amended in the 
Record ir felf before Removal, 1 XKeb. 106. 

Exception was taken in Gedb. 60, 71. be- 
cauſe the Plaintiff did not ſay in his Decla- 
ration Extratenet ; but per ror” Cur? thoſe 
Words were not material ; for if the Defen- 
dant do put out the Plaintiff, it is ſufficient 
to maintain the Action. So if it be & poſſeſſione 
ſua ejecit inſtead of 4 firma ſua eecn, it's 
good ; for ejecit & poſſeſſirne inde, inde hath 
relation to the Farm, Godb, 60, 71. 
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The Law of Ejectments., 95 

In Ejettione Firme the Writ and Declara- . 
tion were of two parts of ceitain Lands 
in H. and- faith not, in wo parts in three 
parts to be divided, and yet it was good as 
well in the Declaration as the Writ; and 
this difference was taken Per Cur? By intend- 
ment and Conſtrudion of Law, when any pu 10. 
parts are demanded without ſhewing in how p.,; vihour 
many parrs the whole is divided, that there ſheving inco 
remains but one part not divided; as if rwo bow many , 
parts are demanded, there remains a third P's divided 
partz and when three parts are divided, 
there remains a fourth part : Bat if any de- 
mand be of other parts in other Form; 
there he ought to ſhew the fame ſpecially, 
as if one demands three parts of five parts, 
or four parts of fix, &c. 13 Rep. 58, 

Declaration in Eje&tment is Quod cum Decluration in 
ſuch an one dimiſt, it's good here, be- Fj:9mene with 
cauſe he cannor have the Aion withour 294, cam, is 
a Leaſe; but in Treſpaſs, as Aﬀaule and Bar- qoornt a 
tery, Oc. itis notſo. And Dodderidge cook OP 
this difference, Where the thing on which 
the Action is brought, hath continuance, 
and where the Attion is brought tor a thing 
done and paſt.. In Eje&ione+ Firme there 
the: Leaſe hath ſtill Continuance, and there 
ſuch a Declaration with a Qued cum, is good, 
| becauſe it is in the Aﬀirmative ; but where 


the thing is paſt, as Bartery, ic ought not 
to be wich a Qu:d cum, 2 Bilſtr. 2 1.4. Sber- 
land's Calc. "IS 

- As for che manner of declaring in reſpeX 
of the thing demiſed, vid. ſupra titnlo, Of 
what rhingi an Ejciment lies : To which | 
ſhall add one Cale ve the Exchequer. Ejegt- 

T1 


mere 


100 


De Herbagio. 


Herbage does, 
not include all 
the Profits of 
thd Soil. 


The Law of EjeauſR 
ment for ſo many Acres of Meadow, and 6 
many Acres of Paſture, on Non culp' the Ju- 
ry find a Demiſe de Herbagio & Pannagio of 
pd many Acres. Per Cur by the ſameReaſon 
that an Eje&tmetit lies of a Leaſe of Her- 
bage, by. the ſame Reaſon the Plaintiff ought 
to Yeclare accordingly ; and Herbage does 
not include alt the Profits of the Soil, but 
only part of it, Hardr. 330. Wheeler's Caſe in 
Scacerio. * \ F 
The Form of a Declaration from a Par- 
ſon of Re&ory and Tenements in B. R. with 
an Averment of the Parſon's Life, 1 Rep. 
149. Chedington's Caſe. 


The Form of a Declaration in Eje&ment 
in the Common Pleas. Mich, 16 Car. 2. 


Tempeſt. 


ids (C 235. nuper de Londod Ger 
= , attachiae fuit ad reſpor/ 
dens T1. J. de pkito quare vi 4 armi# 
unum Weſſuagium unum Gatdinum de- 
cer. acrag terre tres acras p2att & qua- 
tuo? acrag paſtjure cum pertinentiis 1m 
D.- que S. W. vid eidem W, dimiſit- ad 
rerminum qui noudum pzeteritt mtravit 
E ipſum a firma ſua pzedice ejecic | 
alia cno2mia ct intulit ad gravedamuunt 
tpſiug T1. & contra pacem Don Kegi# 
| nine; 


F 


/ 
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The Law of Ejetments. 


nune, Ec. Et unde idem W. p J. S, At- 
toznar ſuum queritur qv_cum pzedice &, 
p2imo die Occobzis Anno Regni Don 
fegis nunc quinto decimno , apud H. 
pedice dimiſit pzefae W,\} Tenementa 
p2edicta cam pertin haben-eid T1. & 
oo luis a Feſto Santi Michaelig 
Archangeli tune ultimo pjererico uſq; fie 
nem E terminum quing anunozum ert 
-prime ſequen & plenarie complend & fi- 
niend virtute cujus dimiſſionig iden} 
W. in Tenementa Fae intravit [+ fuic 
inde poſſeſfionar ſic inde _poſſeſſionak 
eriſteid p2edict T. poſtea ſcilicet eqv pins 
die Oceob tobzig? Anno Kegni dice 7 fe- 
'gigquinto decimo lupadirs i & arm 
fc. im CTenementa pdicta cum perti 


*que dice S. dfae W. in fozma pdiaa 


'dimiſit ad terminum Þdice qui nondum 
teriit intravit # ipſum a firma ſua 


{ Pdicta ejecit ac alta eno2mia, Ec. ad 


ra- 
ve damnum, Ee, & contra pacem, Zc. On. 
de dicit quod deferiozae eff & damnuw 
het ad valentiam decem Libzarum 
Tnde pdue Secam. 
Ex þdick A. p G. T. Attoznae ſunm 
ved X defeny vim # injurtam quandgq, 
{, L, £0. uſp Ocab Hillarijj, 7 
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The Law of Ejectments. 


In the King's Bench. 


Ware f, Þ. queritur de Jacobo WP, 
od Kea . in enttny at - g 
cozam 1 ge er | 
eo videſt quod cum BD. 9. Gem ultimo 
die January Amo Kegni Dorſd noſtri 
Caroli ſecundi nunc Kegis Anglie, Ec. 
viceſimo, apud B. in Cond p2edice dimit- 
for onreurs Magi firmam ——— 
ato T. unum ium a 
tras Paſture cum pertud.ſcituak jacei) 
+ exiſted in.25. Þdice habeny & tenend 
renementa fdina cum perti® pzefato T. 
E aſſignar luis a viceſimo. .quinto die 
ecembzis tunc ule fterie uſg plenum 
finem & terminum quing annozum extung 
Prime ſequem) E plenot & finiens complend 
vircute cujug quidem dimiſſionis idem T. 
in-tenemtnta 'pdica cum tin intravit. #' 
fuit inde poſſeNionae quouſqz dice Jaco- 
bns poſtea ſcikt. eodem uſtimo die Jauu- 
arij anno Aiegni dice Dand Kegis nune 
viceſimo ſup2adice vi E. armis, Ec. in te- 
nementa þdica cum pertineid in T 
oſſeſſfionem ipſiug T. inde intravit & jj 
fum T. a poſleſſione ſua p2edice term 
ſuo þdice inde nondum finite ejecit expulit 
X amovit ' ipſum T. a poſſeſſione ſua 
þdice ertratenuit & adhuc ertratenet # 
alia eno2mia ct intulit contra pacem dick 
Dom Kegis nunc ad damnum ipſiug T, 
201, Et inde pdue Sefttam, Ec, 


In 
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The Law of Ejeaments. 


In the Office of Pleas in the Exchequer. 


Derb ff, A 2B. debito2 Dowd Kegiz 
| - niunc venit rozam 
ronibus huzus Scacarij duodecimo die 
Febzuarij hoc. Termino p C. D. Ato 
tozd fuum & queritur p Billam verſus 
E. F. Þſenc hic in Curia eodemdie de plito 

Tranſgreſſionis & Ejectionis E4 
eo videke qd cum quidam J, B. 


me 
"fecunds 
' die Feb Anno Aiegni dice Dofit Kegis 


nunc viceſimo pzimo apud, &. (.gut lup:a 
in :B. K,) ad damnum ipſiu decem 
Tibzarum Quo minus, &c, Et inde pz9- 
ducit Sectam, c. 


A Copy of the Declaration you mult leave with 
the Occupier of the Houſe and Land, with 
this or the like Indorſements. 


df B. yon may perceive that 1 am 
| ſued for the Meſhuage and Lands within 
mentioned, being in your Polleffion; theſe 
are therefore to deſire you to defend your 
Title, or elſe I ſhall ſuffer Judgmenc to be 


entred by detaulr. 


Or thus. 


Nlefs the Tenamg in Polſefton, or they 

A. under —_ claims, do next Tr 
mix Term appear to this Declaratlon, and 
make him or themſelves Defendants there- 
unto,Jand by Rule of Court confeks the Leaſe, 


H 4 Eatry 
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* TO4 The Law of Ejectments. 

+ Entry and Eje&ment, and infiſt only upon 
the Title at the Trial, the Defendant in 
this Declaration will confeſs Judgment, and 
.Poſleflion will be delivered accordingly to 
_ Plaintiff, and you turned out of Poſlet- 


Your Friend ]. D. 


To A.B. Tenant in Poſſeſſion 
' of the Premiſes within 
mentioned. ; 


To this the Tenant may appear by his 
Attorney, and conſent to a Rule with the 
Plaimiff*s ;Attorney, to make himſelf De- 
fendant in the room of the caſual EjeRor, 
and to confeſs Leaſe, Entry and Ouſter, and 
at the Trial to ſtand upon the Title only; 
or in default thereof Judgment will be en- 
tred againſt the caſual EjeRor. 

If the Tenant in Poſſefion do not appear 
in due time, and enter into a Rule, ns 
aforeſaid, th _ Affidavit made of 
Service thereof, ahd notice given him to ap- 
pear, the Court upon Motion will order 
Judgment -to be enhtred againſt the caſual 
Ejector ; forif the Defendant plead nothing 

No Jodgment ©© this Attion, but let it paſs by Nibil dicit, 
againſt che ca- the Judgment cannot be had upon a com- 
ſua] Ejeftor Mon Rule, as.in Actions of, Debt, nd 
but by motion Ttke, bur by Motion Wrhe Court, 

ot the Court. jt js co alter Potlzifion. ; 

What is to be After the Declaration delivered, the Per: 
done aſter the 'fon whoſe Intereſt is concerned, ought to 


Qeclaration retain an Attorney , who is to give hls 
- mT OY: F Clients 
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The Law of Ejectments. 
Client*s Name to the Plaintiff's Attorney, 


' that ſo he may be made' Defendant inftead 


of the caſual Ejeaor; and then a Rule is to 
be entred by Conſent, as follows : 

Robinſon. Pa. 15 Car. 2. Regis. 
D. verſus M.in EjeRione Firme de terris & 


renementis in H. in Com? M. ex dimifſio- 
ne E, P, 


fAidinae ef p Curiam ex aſſenſu F. 


. Attoznac quer & J. K. Attozmnar 
Þ T. de wW. in Cord ©. pþdick Yeord 
quod idem T. admittarur defendeng qui 


indilate comparebit p Atto2id ſuum þ- 


dick E recipiet narrationem & plitabit ad- 


.nde generalem eritum hoc Termino X 
.ad Triatonem [uperinde habend idem T. 
.comparebit in ©pzis perſons _ aut p 
.ejus Conciliuim vel At 

\[cet dimiſſionem intrationem & acualem 
expulſioner vel. quod in 'defegu inde in- 
.tretur judicium verſus Def. G, A. ca- 
ſualem Ejectozem led parcatur ulterio? 


tomae Et cogno- 


p:olecutio verlus eum quouſgz dice CT; 
in aliquo pÞmiſſozum defale fecerit Er 
ex conſimili aſſenſu_ulecriug ozdinae eſt 
per Cue quod Þdicf T, nuſlum capiet ad- 


pyptaginm verſus querenf p ejug non 
plecutio 


ne Triatione occaſionae 
juſmodi defaltath ſed quod Þdice ET. 
olvet querenti cuſfagia Pzothonotar p- 
inde tarands Etulteriug ozdinae eſt quod 
iſſc2 querentis ſit onerabilig w_ la: 
| ukoime 
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The Law of Ejectments. 
aligno modo tarany vel adjudicans, 


* The like in B. R. 


Die Lune prox* poſt Craft? Aſcenſionis 
Domini, 23 Car. 2. Regis. 


Adinatum a er _ — 
partium & eo ttoznae 
Þ. quit clamat china Beſſuagio in 
quefitone fiat Def. & compebit inldiate 
wy a quer & impoid commune wo 


p qoquer pſequi ulteriug non poteſt 
if live cuſtag ſuper tali 

P208 :adjudicentur Et ulterius 

qv $i veredick redditum fuerit p Þdick 
CU. Þ. 'vel yg Hed non p2o# _ 
ppter aliquam aliam icauſam p qr 
cognole dimiſſjoid intrakoid & actualem e- 
zecttonem Pdice quod tune le Teſſoz queer 
folveret talia cuſfag W. Þ. Def, qualia 
pÞ Cue adjudicata fuerint p Cur?, 


As. 


lutione cuſfagiozum defendenf per Cue ; 


In 


ca a A _—_ — 
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The Law of Cjectments. 


An Afﬀedavit in Ejefment to move for Fudg- 
ment againit the caſual Ejettor. 


A.S. Quer'y de Terris & Tenementis 
buerS C in R. in Com? H. ex di- 
B, C. Def. 


miſſione J. H. / 


T? S. maketh Oath, That he this De- 

» ponent on Thurſday the — day of 
laſt paſt did deliver unio F. D. Te- 
nant in Poſſeffion of the Premiſſes in que- 
ſtion, a true Copy of the annexed Declara- 
tion, with an Indorſement or Superſcriprion 
thereupon, to this effeft, wiz. }J. D. Tow may 
perceive by this Declaration, that I am ſued 
& Caſual Fjetfor for the Land: and Tene- 
ments within ſpecified, in your Poſſeſſion ( where- 
wwto I claim no Title) 1 do therefore hereby 
give you timely Notice, that unle}s you appear 
and defend your Title this next erm, I 
ſhall ſuffer Fudg ment to paſs againſ® me by 
Default, whereby you will be turned out of 
Poſſeſſion. Tour Loving Friend, C. R. Dec. 12. 
1679. Which ſaid Indorſement or Superſcri- 
ption this Deponent did then read to the 
ſaid TD. and acquainted him with the Con- 
tents thereof. 


Note, .It is good Service to deliver the 
Copy to the Wile, or to the menial Servant 
of the Tenant in Pofſeflion. .If to the Wife, 
thus (viz.) I did deliver ro Ann the Wife; 
'or, if to the Servant, to R. W. the bired 
Servant of J. D. and deſired her to acquaint 


” her 
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her Husbandtherewith ; or him his Maſter there- 
with. 

. Tf there be two Tenants, then ſay, I did 
deliver one Copy of the annexed Declaration to 
A. R. Tenant in Poſſeſſion of Parcel of the 
Premiſſes in que#tion 5 and another Copy there- 
of to C. D. Tenant in Poſſeſſion of the Re- 
fidue of the Premiſſes in quertion ; upon which 
ſaid /everal Copies was ſubſcribed or indorſeg 
10 this effef, &c. Which ſaid ſeveral 4n- 
dorſements he the ſaid Dzponent did read, 
to the ſaid ſeveral Tenants, &c. | 
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CHAP. VIIE 


of Pleadings in Ejeftment. What ſhall be a 
good Pleas in Abatement in this Attion. En- 


try of the Plaimiff banging the Writ. Entry 
after Verdi, and before the doy in Bank. 
After Imparlance no Pleading in Abatement, 
and why. Abate, becauſe be ſhews not in 
which of the Vills the Land lies. Ejeftment 
grainſt Baron and Feme; Baron dies ſince 
the Niſi prius, and before the day in Bank. 
Of pleading to the Furiſdittion. Coniſance 
not Howells on Suggeition, but it muſt be 


\ averred or pleaded. How Preſcription to the 


Five Ponts to be made. Ancient Demeſne 6 
good Plea in Ejcttment, and why. Of "Plea 
of Ancient Demeſne allewed the ſame Term, 
and bow. Of Pleas puis darrein Continuance, 
Emry puis darrein- Continuance. pleaded 
at the Aſſiſes is reaſonable ;, the Conſequence 
bf @ Demurrer to this Plea, Releaſe from one 


_ of the Plaintiffs in Writ of Error, whom it 


ſhall bar. Accord with Satisfaftion pleaded 
in Ejeftment. Aid prier, and why the De- 
fendant ſhall not have Aid of the King, ali- 
ter of 4 common Perſon; But @ Writ not to 
proceed Rege inconſulto allowed. Recovery 
and Execution in former Attion pleaded in 
Bar. Bar ini one Ej:Qtione Firme how a Bar 
in another 


4 hy General Iſſue in Fje&ione Firme is 


now ſzcled by Rule of Court to be 


Not guilty, tho? formerly the Defendant 


might 
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might have pleaded Non efecit, or any other 
Title ; and therefore tho” this Chap. 2. may 


ſeem needleſs, becauſe oy the nzw Pradtice;l 


upon Nor guilty pleaded, the Title is only 
to be infiſted on at the Trial, yet in ſome 
Caſes ſpecial Pleas may and ought to be 

' pleaded in EjeHione Firme, eſpecially in in- 
feriour Courts, which I ſhall firſt rrear of, 
and then give a little touch as to the ſpecial 
Pleading formerly in uſe inthis Action, that 
fo the Reader may not be totally ignorant 
thereof. But firſt, 


What ſhall be a good Plea in Abatement. 


That the Plain= Per Cur”, It is a good Plea in Abatement | 


cif had annther of Ejeftione Firwe in B. R. that the Plaintiff 
pending.  Þad another Ejetmenit for the ſame depend- 
Digby and Vernon. 
AQtion com- In Ejefione Firme, if the Term beexpired 
menced, ard hHefore the Action brought, the Writ ſhall a: 
rae Term ©- bate, becauſe he ought to recover the Term 
pct pracant and Damages; but if he commence the A- 
&ion before the Term expire, and it expires 
pendent the Writ, there it ſhall not abate, 
but he ſhall recover Damages, Dyer 226. 
Entry of the Plaintiff hanging the Writ 
f the Y ging , 
—w_ han ſhall abare the Writ. 


ing in the Common Bench, Moor p. 539 | 


ing the Writ In Williams and Aſhet's Caſe the Defen- 
dane would have pleaded Entry after the 

Entry alter the Verdict in Abatement of the Writ, bur it 

erdic, and 

before the day Was Þcid clearly he had not day to. 

n Bank, is not it, but it is puc to his Audits Querela, ut 

Error. in Parkes and Fobnſon's Caſe, in Ejeitione 
Firme the Error affigned was; Thatthe r_ 
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aff after Verdi, and berween the day of 
Nifs prius, and the day in Banco, had entred, 


ice.) whereby his Bill was abated, and demurred 


thereupon : Per Cur' this cannot be affigned 
for Error ; for it proves the Bill is abateable, 
but is not abated in fa; neither is it ma- 
terial to aflign ic for Error ; for upon ſuch 
Surmiſe which goes only in Abatement, the 
Judgmenr ſhall be examined, Cro, El. 181, 
Aſhet's Cale. Cro. El, 767. Parks and Fobn- 


The Plaintiff declares of one Mefſuage 
and forty Acres of Land in Stene. The De. **, town 
fendant imparles till another Term, and ja which of the 
then pleads, That wichin the Pariſh of Stone Vills the Lands 
are three Vills 4. B. and C: and becauſe the !ic- 
Plaintiff does not ſhew in which of the Vills 
the Lands lie, he cn of the 
Bill, &* quod ob cauſam preadif? Billa pradifta 
raſſetuy, "The Plaintiff demurs, and adjudg- : 
ed for him. For, 1. after Imparlance the De- _ _ |: 
fendane may not plead in Abatement of the \-»> * 9600004 
Bill, for he had accepred it ro be good by ment, and 
his Entry into defence,and by his ImparTance: why. 
2. The mater of the Plea is not good, be- 
caaſe the Defendant does not ſhew in which.gpt 
of the Vills the Mefſuage and forty Acres mars 'q 
fie. And where a Man pleads in Abatement, batemenc, he 
he ought to give the Plaintiff a berter Wrir, oughe to give 
and npon Demurrer there ſhall be a Reſpox. © *b< Plaintiff 
das Ouſter, Yetv. 112. Tomſon and Collier, * xr Writ. 

Afeer Verdi& for the Plaintiff (the Que- _ 
ſtion being brought againſt Baron and Feme)*FImcet 2- 
that the Husband was dead fince.che Np 37 


and Feme ; 
| Bron died 
ſmce the Nf5 prius, and before the day in Bank, the AQidn continucd a- 
guinilt the Wite. Prius 


Reg. 
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privs, and before the day.in Bank; and 
whether the Bill ſhould abate in all, or ſhould 
ſtand againſt the Feme, was the Queſtion ; 
and becauſe it is in Nature of an Action of 
Treſpaſs, and the Feme is charged for her 
own Fad, it was adjudged that the Aion 
continued againſt the Feme, and that Judg- 
ment ſhould be entred againſt her ſole, be- 
cauſe the Baron was dead, Cro. Fac. 356, 
Rigley and Lee. | 

Ejeftione Firme by F. S. againſt N, and O. 


Plaintiff by bis N- appears and pleads the General Iſſye, and 
demand, con- Proceſs continues againſt the other until he 


feſſeth the 


appears, and then he appears and pleads an 


Writ abateable, Entry into the Land puis darrein Continuance, 


Fudgment de Brey- The Plaintiff upon this 
Plea demurs in Law, Curia adviſare ; and in 
the interim the firſt Iſſue was found pro Quer 
verſus N. and the Plaintiff prays his Judg- 
ment. He ſhall not have it, becauſe the Plain: 
tiff by Demurrer in Law bad confeſſed che 
Writ abateable; and the Writ by the Entry 
of the Plaintiff was abated, in as much as 
the Term isto be recovered, Dyer 226. Ne- 
vill's Cale. | | 

To the ſame purpoſe is the late Caſe of 
Boys and Norcliff. : ers 

In Eje#ione Firme the Queſtion was, if the 
Entry into the Land after the day of Ni 

ias, and before the day in Bank, may be 
pleaded in Abatement; and if ſuch Entry 
puis darrein Continuance, be a Plea in Abate- 
ment. Note, this was in Error out of th 
Common Bench, and held by the. Courc 


the King?s Bench, that it is not Error, ye 


entry will not revive__the Term; becauſe 
its 
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its only iv Abatement, and there is a Di- Entry before 
verſity between this and Death, 1 Bulftr. 5. -— a 
And it's uſual if the Entry be before the, 1. Ames 
Niff prius, to plead ſuch a Plea at the Afiſes, 

and if it be omitted, the Advantage is loſt; 

but not ſoin caſe of Death : By Death the 
Writ is actually abated, there being notime ,,... 


ence be- 


| to plead ir in Court, but Entry muſt be gc, gmwy 


pleaded puis darrein Continuance in Abate- after Verdict 
ment only, Sid. p. 238. Boys and Norcliff. and Death. 
1 Keb. 841, 850. meſme Cale. 

Shall not abare by the Death of the Leſ- _ _ by 

. r in 9g 

ſee. Vid. 3 Keb. 772.  . 
Of pleading *to the Furiſdiftion : Coniſance of 

Plea, how to be demanded and allowed, and 

bow pleaded, 


This Plea was formerly allowed of, and 
ſo is ſtill in ſome Caſes, 
Now every Plea which goes to the Jurii- X:2%/s, for a 


diction of the Court, ought to be taken 732 72 the Ju- 


moſt ſtrong againſt him that pleads it ; and - -xp" hg 
to this purpoſe there is a pretty Caſe. | 

In 'Ejefment the Plaintift declares of a 4" Jwiſtie, 
Leaſe made at Hajlſham; the Defendane 
pleads, That Haylham predid. .ubi tenementa 
jacent, is within che Cinque-Porrs where the 
King's Writ runs not; and fo he pleaded to Cinque-Ports. 


| Ogg of the Court. The Plaintiff 


reply*?d, That' the Town of Haylſham was 
within the County of Suſſex, ab/que hoc, that 
it was within the Cinque-Ports. 'The Defen- 
dant demurs, becauſe he ought to have tra* Traverſe, 
verſed abſque boc quod Vila de Haylſham ubi 
tenementa jacent, is within the "—_— 
I or 
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AKT for the truth was, it was part in the Cinque- 

' Ports, and part in the County of Suſſex, and 
the Land lies in the part which is in the 
Cinque-Ports ; but per Cur' the Traverſe is 
gooud, and the Bar is naught. The Defen- 
dant in his Bar oughc to-have made his Di- 
ſtin&ion, and every Plea which goes to the 
Juriſdiction! of the Court, ought to be ta- 
ken moſt ſtrong againſt him that pleads it, 
and the Traverſe here ought 'to be to the 
Town, and not to the ub;, which was idle; 
for the Law ſaid as-much, and we do not 
imagine any Fractions of Towns, Winch. p. 
x13. Auſtin and Beadle. Cro. Fac. 692. meſme 
Caſe. Hutton p. 74. meime Cale. 

Note, He who would demand Conifance 
of this Plea, ought to ſhew his Warrant of 
Attorney inLatin, $14. 103. in the Biſhop of 
Eiy's Caſe. | 
Cinque-Poress The Attorney General in Hales and Falls 
'. -  *. - Caſe prayed Allowance of the Plea, that 

che Lands in the 'Ejetment were within rhe 
Cinque-Ports, which the Court granted, 
there being no Imparlanc2 General or Spe- 

: cial, both which affirm the Juriſdiction of 
the Court; and at the Yenire fac” the Plain+ 
tiff may ſuggeſt the. Lands to be within'che 
Cinque-Porrs, and have it of Places adjacent 
within the County, 1 Keb. 65, 

Sir Edward Turner in Ejetment, ore t6- 
"fe  . 2s, ſhewing his Warrant of Attorney, de- 
Cn manded Conilance for the Biſhop of Ely; 
Suzecftion, bur Pfr ©:r* Its not allowable on . Suggeſtion, 
ie nuſt be a- Which is Cinque-Ports, - Ancient Demeſne, 
veired en Re &*c, It mult 'be averred on Record; 'for tho! 
C950. the Court takes notice that Ely is a Royal 

| Fran: 


.” 

The Lav of Tjetnents, II5 
Franchiſe, yer this muſt be ſo averred or It mutt be a- 
pleaded, and may be after Imparlance, Y*<4 or 
when any third Perſon is conzerned fince _ my 

| . — > Sw, y be, aſter 
the new way of Eje&ment uſed in' Green j,pajance in 
and Simpſon's Cale , but Siderfin is contra Ejectmene. 
that ir cannot be pleaded after Imparlance, 
1 Keb. 946, 948. Sid. 103. | | 
Fhe Defendaar prayed to be admitted to Where Coni. 
plead in Abatement, that the Lands in the fance of Plea 
Eje# ment are within the Cinque-Ports, and * allowed of 
the rather, for that he was made Defendant '* Eien. 
by the Rule of Court, with a ſpecial Impar- 
parlance ( with a ſalvis omnibus, &c. ) Per 
Car” let him plead in Chief; unleſs in An 
cient Demeſne no ſpecial Plea has been al- 
lowed, becauſe the Lord would be preju- 
diced in a Trial at Common Law, 1 Kes. 
725. Hale and Uppingten. Rus 
In Hall and Hugh's Caſe in Eje&mene of * _ _ 
Lands, part within and part withour the five — wr 
Pores, the Defendanr, after Imparlance , Ports, and de+ 
pleads in Abatement, That part of th2 Lands mur. 
are in the Five Ports, and fo prays Judg- 
ment, / Curia cognoſcere velit, &c, The Plain- 
tif demurs, becauſe it does not appear bur 
thac the Demiſe was our, and it's tranſitory, 
and may be laid any where, tho' the Leaſe 
was actually fealed in another Place or * 
County ; and the Defendant mav plead Nen where 7n 4; 
dimifit, as well as Nor guiley. The Demiſe miſt pleaded 
in this Caſe was laid at Maidſtone ; per Tawiſ- <d in Ejedt 
den this being an inferiour Court, they can- *%* 
not try the Demiſe, which is ifſuable, and 
the grear Miſchief that came in want of bare — 
Proof ofthe Demiie, was the caulc of intro- gog Leaſe, was 
ducing the new Rule. In this Plea it ava intoduced. 
I z aid, 
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ſaid, That the Lands were in F. parcel of 
the Cinqus- Ports, where time-out of mind, 
the Wric of our Lord the King runs not, 
and that they of F. have always tried, ©. 

Preſcription this is ill ; for the Preſ:ription ſhould haye 

moſt be ro the been annexed to the Five Ports generally, 

_ puny and nor'to F. only; and the Court orderef 

5 7 himto plead in Chief, and to confeſs Leaſe, 
Entry and Ouſter, or elſe that the Plaintiff 
take Judgment againſt his own Ejz&or, 2 
Keb. 69, 79. 


1. Whether Ancient Demeſne pleaded, 
be a good Plex? 2. Whether it may be 
pleaded aftgr Imparlance ? 


In Cro. Car. 9, it was a Queſtion, Wae- 

ther Ancient D:zmeſne may be pleaded af- 

Ancient De. Ter [mparlance, Ir's refolved, That Ancient 
meſne a 850d Dewneſne is a gaod Plea in. Ejeftione Firme, 
Plea in Ejet- and in Replevin ; tho? it was doubred in nur 
ment, and Vhy. gooks formerly, bat that is fully ferled in 
ſeveral Reports. In Alden's Cale, 5 Rep. the 

Dzfendant pleads, That the Tenements in 

which, &c. werz2 parcel of the Manor of 

O. in Com. S. Quod quidem manerium eſt dz 

antiquo Dominico, &c. and demands Judgment, 

» ſi Curia bic wult cognoſcere, &c. The Plaintiff , 

demurs, and per Cur' it is a good Plea. 1. Be- 

cauſe it's the common Intendment that,the 

Right and Title of the Land will come in 

Debate in this Action. 2. In this AQion 

the Plaintiff ſhail recover the Poſſefjon of the 

Land, and have Execution by babere fac 
pr[efſkonem, and this Aftion ſavours of the 

Realty: Soin Pymmock and NEEIEY | 

; wincre 
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Where the Pleading was nice ; the Defer- 

Yant pleads that che Lands were Ancient De- 

melſne, atid pleadable by a Writ of Right, 

Cloſe, &c: The Plaintiff ſhews that : . 

were Copyhold Lands, Parcel of the Manor, 

and entitles himſelf by Leaſe under the 
+ Copyholder , and traverſeth , Thar they 

were impleadable by a Writ of Right Cloſe ; 

and it was thereupon demurred, 1. Becauſe 

Copyhold- Land, paicel of a Manor of An- 

cient Demeſne, ſhould be pleadable there, 

and not at Common Law. 2. Becauſe this 

Traverſe that they were impleadable, is buc 

the Conſequence of Ancient Demeſne. Pur 

Cur* the Copyhold-Lands are as the De- 

meſnes of the Manor, and are the Lord's 
+Freehold, - and therefore not impleadable, 

bur in the Lord's Court, and the Traverſe is 

well enough taken, 1 BFulftr, 108. Cr, El. 

$26. 5 Rep. log. Aldew's Cale. Stzlef go. Cre. 

Fac. 559. Pymmcck and Felder, 

* Nowa Leaſe for yeais is incended tobe ta- 

ken real in a Recovery, and becauſe a Leaſe 

for years intended to be rechvered in Ejettione 

Firme, it is a good Plea co (ay it is Ancienc 

Demelſne, yet a Leale tor yeais is bur perſo- ' 

nal in Quality, 2 Rols Rep. 18 i, Baniiter atid 

En es. v6 
"Thi Defendant imparles in Fje&ione Fir. Whether An- 
me, and after pleads that the kand is An —_ 
cient Demelſne, & c. & unde imtendit qued-Cu- nl. Iwpa: - 
ria non <uit copnoſcere, &c. "The Plaintiff des lane. 
murs: Per Cur - this Flea 1$ pleaCabie alter 
Impailance, becauſe it Jidgment be: given 
here the Lord will reverie it by Diſceir, and 
the Jadgmant will be avoidaLle, and the di- 

I 3 verſny 


In 
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| Regula, yerſity is true, A Man may plead that which 
is in Bar after an Imparlance, but. not that 
which goes to the Writ ; and this holds in all 


Caſes but Ancient Dcmeſne. 2. The laſt. 


Concloſion ef Concluſion is Surpluſage ; but it he had be- 
Ploa- gun his his Plea: A&io non, it had been ill, 
notwithſtanding the Concluſion, | u# ſupra. 
But the Defendant: waved his Demurrer 
without Coſts, and pleaded to lfſue, if Frank- 
fee,' or not : And yet Hetley (aith,  p. 117. 
It was. agreed by all,: that Ancient Demeſne 
is a good Plea in Ejetment,' but not after 
Imparlance, Marſham and Alen's Cal. Dyer 

210., 29 Margine. = 
But now if a Man come in and;pray to 
be made Defendant, and to plead, ſpecially 
Anciee Damane, be ay ik v7 and it's 
now uſed of Courſe. to plead Dilatopries af- 
_ - ter Imparlance, 1 Keb. 361., Holiday's Cale. 
Ancient De- But in 1 Keb. 706. by. Wizdbam the new De- 
meſne after the fendafit ( one that, prays to be'made ſo) 
former Impar- qaay plead Ancient Demeſne after the for- 
lance. mer Imparlance, becauſe it's not any Or- 
ſter of the Court of Juriſdiftion. Cur* e con- 
tra. He ought to plead. Not guilty perſonal- 
ly, Roch and Flapyon's Ca. And in 1 pe 
. Snow and Cooley. The Court will al- 
Eo = Plea of Ancient Demeſne the iame 
lowed theſame Term, contrary to the ordinary Rules in 
Term,  Fjetment. And in Suttos and Courtney" 
Caſe it was prayed by Council, Fhat the 
Defendant might have. Liberty to plead An- 
And boy. cjent Demeſne to a Declaration delivered 
before the Eſloyn of this Term, as of laſt 
Term, which the Court granted, and: or- 
dered him to attend the Scondary to, _ 

t 
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the ſaid-Plea,: which is uſually done by ma- 

king the Plaintiff deliver a new Declaration, 

as of this Term, and fo the Flea cometh 

quaſi before Imparlance, 2 Keb,725, 7 
\.In David and. Lyfer's Cale, Rols laid An- 

cient. Demeſne is.a good Plea after-Impar- 

lancez for'it goes in 'Bar of the Aftion it \ 

ſelf, and; not - in Abatement! of«the- Writ 

Stiles go. ; 3-1 | 


Plea pris darrein Comtinugyees 4 2 © 
. amrcl (11+13IÞ "(136 TOOL 

_ Ejefione Firme was brought! for«antring; Relcaſe pris 

into three ſeveral : Vills : The: -Declararion:49747 Conti- 

mak mention, of no,Villiin cerrajac The the Juſtice 40: 

Defendant plqads a, Releals prir:denndip Gop- 116 5riey, they: 

tinuance before ther. Juſtices of Nerpritte Per cannar taker, 

Cur”, a Man cannat plead a Releaſs 25: the | 

Nie from afcer .lfſue joyned; tos! {@,,none 

ſhould have Judgment. When. this-Plea is 

pleaded, che Julticesof Ni pritze gannot pro- 

ceed to take the Inqueſt, and to- this, Plea 

of the Defendant, the .Plaintiff cannot there 

reply, but he ought reply . in Bank; 'AfF- 

ter Iſſue joyned, and a.Venire fac..awarded. 

in ſuch a Vill, the Sheriff returns =«! tic 

Vill, this is not good; for he cannot. return 

that thing which is contrary co the IHſue to 

avoid the Trial, 4 forticr* one of the Parties 

cannot plead ſuch. matter at the Ni prins ; 

the Authority of the Juſtices of the N: privs 

is to take the Verdi& of the Jury, and no 

other Plea : And the Juſtices of the NiſiÞrius 

have no power to amend any Fault in the 

Declaration, and when the Sefſions end, 

their Authority ceaſeth. Vid. Cro, Fac., 261. 

I 4 Contra 
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contra: 10 H.7. 21. 1 Buftr. 92. Moor and 
Brown. Telv. p.180., 1 Cro. Fac. 261. 

In Ejeione Firme againſt two, one appears 
and pleads the General Iſſue, and Proceſs 
continues againſt the other, who now ap- 
pears and pleads Entty. pus darrein Continu- 
ance in Abatement of the Writ: Upon which 
the Plaintiff -demurs ; and after Ifſne was 
found for the Plaintiff, he ſhall not have 

—_— * - Judgment, for the Demurrer is a Confeflion 
che Entry, Of the Entry, and ſhall abare his own Writ; 
for in this Aion the Term is to be recover- 
ed, aliter if he had imparled. Vide ſupra Plea 
in gan. a 226, IDEO——==i - 
"INDEY Jpon a Special Verdi& in Eje&ment, an 
pra gre a day given'for Argument, before which the 
of rhe'Argu-. © Defendant procures a Releaſe of all Eje- 
ment. ments; and:at the day for the Argutnent, 
pleadedthe Releaſe pu;s darrein. Continuance, 
and good ; 'aliter of a Releaſe between the 
Nifs prius' and: Day in Bank, becauſe there 
he had no day in- Courr, nor has he any 
Remedy but by Audits Querela,if the Plaintiff 
ſued. Execution, 2 Rells Abr. 467. Wyke: 
-_ Bunbury. Cr. Fac. 646. Stamp and Par- 
er; 

EjeQrhent was brought of Lands in K. and 

Entry pi: dar? WO Other Villages. The Defendant pleads 
Cont* pleatca Not guilty ; and at the Ns privs pleaded, 
at the Nt pri- That the Plaintiff puts Ie darrein Continuance 
«7, the Plea 13 entred into a Cloſe, parcel* premiſſorum, and 
recaveable. him expelled ; and a Demurrer upon it, be- 
cauſe he declared not in which of the Villa- 

ges the Cloſe lay. Per Cur? this Plea is re 

ceivable, tor it is mater in fait, and per- 

emptory to him who pleads it ; for as : = 

cald 
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The Law of Ejectments. 
leaſe or matter in Bar may be pleaded, {6 
may this, and is receivable at the Diſcretion 
of the Juſtices, if thzy perceive any Verity 
therein : So is Rolls Abr. 630. Moor and 
Hawkins. Cr. Fac. 261. Yelv. 180. Moor and 
Hawkins. 1 Brauvnl. 145. 

In Ejetione Firme the Defendant may 
plead at che Afﬀliſes before the Juſtices of Ny 
prius, That the Plaintiff had entred into 
parcel of the Land mentioned in the De- 
claration puis darrein Continuance\, the 
Juſtices of Vf prius may accept the Plea, 
and diſmiſs che fry ; and tho” they do nor 
pive any day tothe Parties in Banco, yer this 
is not any Diſcontinuance, altho* that the 
Plea be collateral; for the day of Nsft priss 
and day in Bank, are one day: For the 
Court in Bank gives day to the Jurors in 
Bank, Niſe prius | Tuſticiarii ad Aſfiſſas wene- 
rint, and to the Pasties day is given thers 
abſalurely, - 2' Roll; Abr. 630. Moor and Hew- 
on 1 Rells Abr. 485. Sir Hugh Brown's 
Caſe. 


INI 


—_— gy—_— wt - uu bo 


Iti Eje4:ove Firme, after pleading Not g, ,1;. v1. 
puilry a Releale is pleaded pus darrem Con the firlt ine 
tinuance whereby the firſt Iflue is diſcharged, of Not guilty 
which the Court granted. And tho? the Jn- is diſcharged, 
ſtices cannor ery it at N:fs pris, unleſs they 
think it bur Colour and inſufficient, yet if 
he think it ſufficient, he muſt ſign a Bill of 
Exceptions, for che Trial is Error ; and fo 
Telv-181, And in this Cale the Releaſe of Bill of Exce- 
the Leſſor of the Plaintiff is bur Colour : *'99+ 
Alfo the Party cannot demur to ſuch Plea ; 
alſo the Agreement to try and ſtand to this 
Title only, ts no Cauſe to over-rute ſuch 

. Plea ; 
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Plea; and per Cur” the Plea certified hither, 
was allowed-. notwithſtanding, ſuch Agree- 
ment being gained afcer, 3 Keb, 67, Mich, 
2.4. Car. 2. Carter and Haggard. 


Accord and Satisfaction a good Plea in E- 
- jet ment. . 


H. P. brought Ejectione Firme againſt R.C. 
and 4. his Wife, and A.D. for an Houſe in 
G. in, &c. upon Demiſe made by 4. H, the 
7th of April 8 Fac. for five years, and that 
the Defendant the 10 of April in the ſame 

ear ejeted him,&c. The Deiendant pleads, 
hat aſter.the Treſpaſs and EjeEtment (wiz) 
primo Maij, , Anno oftavo ſupraditto apud G. 
predie? talis inter R. C. prefas” H. P. tam de 
tranſgreſſione  & Ejettione” pr editt? quam de 
omnibus aliis querelis debitis. & debatis inter 
eos ante tunc habits fat#, ſrve,propter al, &C. 
babebatur concordia, that in Satisfaction there- 
of the ſaid R. one of the Detendants ſhould 
pay.co the Plaintiff G/. 10-5. at the Feaſt of 
St. Michael then _ next enſuing, and that for 
the true payment of this he. ſhall become 
bound in an Obligation of 13 /. and pleads 
erformance of this, and the Receipt of the 
aid Sum at the ſaid Feaſt accordingly. And 
it was tefalved, That Accordin this Action 
is a good Plea, as being in nature of a Treſ- 
paſs. And tho' the Term { whith jsa Chat- 
tel real ) ſhall. be recovered as well as Da- 
mages, yet if% a. good Plea; and Accord 
and Satisfaction for one ſhall diicharge all 
the Treſpailors and EjeRors. /34. this Caſe 
argued, 
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er; fargued, 2 Brownl. 128.9 Rep. 77. Henry Pey- 

ee- | te's Caſe. | 

<<, | - But now the Rule is. to ſtand upon' the 

Title only. 


| - 
Aid prier ; where Aid ſhall be gramied in this 
Atﬀim,. and in what Caſes not. 


The Defendant juſtified as in his Frankte- 'The Defendane 
.nement the Reverſion tothe King,and pray- ſhall nor have 
ed in Aid of, the King, per,Cur? he ſhall noe Aid of che 
have Aid in this Action, which is as a Tref. $i*# 929 wby- 
paſs upon this,Plea; for: he needs. no; Aid. of 

the King to maintain, this Plea... So in;M- 

len and Hallowe!s . Caſe, the; Defendant 

pleads, That the Queen was, ſeized in Fee, 

and let it to, FS. for years, by.; Patent, who 

ke ir to the Defendant, and prays in Aid-of 

the Queen ;#and it was cuſed-to-be no Plea, 

becaule he.is nat jmmediate Tenant;. where- 

fore a Reſpondeas Ouſter was awarded. And 

in Bridgman's: Rep. 87. it.is agreed, That the 
Defendant ſhall not have Aid of, the King, 

becauſe he- iz not his immediate Tenant, 

and ſo no Privity.betweenthe King and him. 

And to the fame: purpoſe is. 4nderſon?s Caſe 

in. Hardreſs*s Reports. The Defendant pray» 

£d in-Ajd , of, the King's Leſſee tor 9g years 

for his; Dutchy Land in truſt for the Queen, 

[as part. of, her Joynture, and. as Bailiff ro 

them; and it was denied by the Court. And 

upon -the General Iflue it appears not whe. * 

' ther the Right will come in Queſtion ; and 

yet it's ſaid in the Counteſs of Kent's Cale, 

3 Fac. B. R, That in Ejectione Firme the De- 

; fendant 
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fendant ſhall have Aid of the King, becauſz 


by Intendment the Freehold ſhall come in- 


Debate in this Action, 1 Rells Abr. 407, 156. 
Bennet's Cale. Cro, El. p. 374- Allen and 
Hollowell. Hardr. 179. Anderſon and Arun- 
del. 1 Rolls Abr. 148. 
44 6,00 mon Perſon ) when the Title of the Land is 
common Per. tO come in queſtion. And if a Man recover 
ſon. in Fjedlicne Firme againlt F. S. who dies, in 
a Scire facias againſt his Heir, the Heir ſhall 
have Aid of him in whoſe Title his Ance 
ſtor claims, 1 Rolls Abr. 161, 162. 
A Writ notto In Ejettment the Defendant pleaded Not 
proceed ( Regi- pnilty, and after Iſſue joyned, the Queen 
pr cou {enc a Special Writ ro the Court, reciting, 
| Fa that how the Defendant was Tenant in 
Tail with divers Remainders over; the Re. 
verſion to the Queen, and that her Rever- 
fion might be prejudiced bY this Trial, 
Wherefore it was commanded then not to 
proceed to the Trial of this Hue, Regina in- 
conſulta: And it was a Queſtion much de- 
bated, whether this Writ were allowable oc 
not, becauſe ir is a perſonal Attion. only. 
Per Cur' this Writ ought to be allowed ( as 
well as Aid prier ) becauſe ic appears to tkem, 
thar the Queen may be prejudiced in her 
Titlez and by the Writ there is a Recital of 
a Title fin the Queen; and her Trial of 
-—1 100g Right is to be diſcuſſed in Chancery,where the 
King's Trial of Queen's Records are to prove her Title; 
Rightto be therefore per Curiam we ſhall not proceed 
diſtniſſed, wichourt a Procedendo. Vid. 1 Anderſ. 280. Blc- 


feild and Harris. Cro. El p. 4.17. Saltand Bar- 


rington. Moor 421. meſine Cale, Hattr. 438. 


Bur Aid lies in Eje&ione Firme (of a com- | 
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In Treſpaſs for breaking his Cloſe, The Recovery and 


{| Defendant pleads, That beſore this he had Execution in a 


brought Ejef one Firme againſt the now Mleaded in Bar 


Plaintiff, and recavered, 4nd had Execution, 
&c, Judgment // attio, Per Curiam it is a 
good Bar, and theConclufion of the Plea is 
alſo good. Judgment, / a#io, without rely- 
ing upon the Eſtoppel, 1 Leov. p. 3 13. Kemp- 
ton and Cooper, 

Ejettione Firme was brought againſt Drake 
and five others: Drake pleads Not guilty, 
the other five quoad 20 Acras plead Not 
guilty ; and asto the Reſidue that long time 
before, &c. the Plaintiff in his Replicar' ſaid, 
He was poſſeſſed till by the faid five Des 
fendants,whozpleaded in Bar,h2 was ejz&ed ; 
and by his Declaration he has ſuppoled him- 
{elf to be ejected by all the {ix Deſendants, 
and ſo a Departure from the Declaration in 
the nabmber of the EjeQtors : But Curia contra. 
For Drake by his ſeveral Iſſue which he has $721 lee, 
jyned with the Plaintiff upon Not guilty, 
s ſevered from the other five Deſendants ; 
and then when they plead in Bar, the Plain- 
tiff ought to reply to them, without med- 
ling with Drake. So in Ejettions Firme of 
20 Acres, the Defendant, as to 19 Acres, 
pleads Not guilty, upon which they are at 
Iſſue ; and che Plaintitf replies, as to the 0- 
ther 10 Acres, and ſo was poſſeſt until by 
the Defendant of the ſaid 10 Acres che was 
gected; this is good without ſpeaking of the 
other 10 Acres, upon which the general I(- 
ſue is joyned, 2 Leon. p. 199+ Holland and 
Drake. 


k 
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In this Ation Tt was moved for the Defendant, that he 


not to plead might have Liberty to plead ſpecially in an 
Gy GO: Action of Treſpaſs and Eje&ment, and not 
the Plaintif, generally Not guilty, becauſe there had been 
matter given in evidence at a former Trial, 
which ought not to have been. By Rolls, if 
the other will not conſent, you ſhall not plead 
ſpecially, but proceed according to the 
| Courſe of the Court, Stiles Rep. 4.1 2+ 
Defendant Nite, The Defendant by Rule of Court, 
not to plead till was not to plead till Coſts paid, afleſſed in a 
Coſts www to: m2r Attion on Nonſuit, and that another 
Ation wa. Plainiiff might be named, or that Security 
paid, and Se.” be given to pay the Coſts, if che Plaintiff 


curity for new ſhould be Nonſuit again, Stiles p. 4.33. 
Colts. | 


Bar or Recovery in one Eje&tione, how far 4 
Bar or. Recoverj in another. 


; Ie was a Queſtion, Whether a Bar in one 

_ "as —_ E= Fjetlione Firme were a Bar in another ? And 
How 2 Bar i,» Juſtice Berkley ſaid, It was adjudged upon 
acecher. this Difference, That a Bar in one. Ejetion: 
Firme is a Barin another for the ſame Eje& 

Recovery in Ment, but not for another and new Eje& 
one Fjeftiore ment, And in Godbolt's Rep. Caſe 128. in 
#793 Barin Treſpaſs the Defendant pleaded that at an- 
4 OS other time before the Treſpaſs, he did re- 
cover againft the ſame Plaintiff in Eje&one 

Firme, and demanded Judgment. Per Cur 

it is a good Plea prima facie, and that the 

Polleflion is bound by it, for otherwiſe the 

Recovery ſhould be vain and ineffecual 

And by Anderſon, If two claim one and 


the ſame Land by ſeveral Leaſes, and the 
| one 


L 
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one recovereth in Ejeltione Firme againſt the 
other ; that if afterwards the other bringeth 
an Ejeitime Firme of the ſame Land, the firſt 
Recovery ſhall be a Bar againſt him. Per 
Rhodei, a Recovery in an ad termmum qui 
preteriit, ſhall bind the Poſſeffion, Godb. p. 
199, No. 128. 3 Leos. 194, 

[nTreſpaſs tor breaking his Cloſe, the De- 
fendant pleads, before this, he had brought 
Ejeltione Firme againſt the now Plaintiff, and 
recovered, and had Execution, Judgment, 
ſs aftio. Per Cur in 1 Leon, 313. Kempton 


. and Cooper's Caſe, and 3 Leon 194. the ſame 


is a good Bar, and the Concluſion of che Plea 
is allo good, Judgment þ a&#5is, withour re- 
lying on the Eſtoppel and} by rwo Juſtices 
itis no Eſtoppel;; tor the Concluſion ſhall be 
Judgment / a#u, and not fi ſerra reſpond, 
and it was well pleaded. For as by Reco- 
very in Affiſe the Freehold is bound, fo by 
Recovery in Ejetione Firme the Polleffion is 
bound. Arfd by Anderſon a Recovery in one 
Ejettione Firme, is a Bar in another, efpe- 
cially if the party relieth upon the Eſtoppel ; 
and alcho? it be in an Action perſonal, and 
in the nature of a Treſpaſs, yet the Judg- 
ment is good. habtat poſſeſſionem termini ſut, 
during which "Term the Judgment is in 
force 3 and it's no reaſon he ſhould be ouſted 
by him againſt whom he recovered, for fo 
Suits would be infinite 3 bur this grave Ad- 
vice is now laid aſide, 4 Leon. 77. Spring and 
Lawſon. 
Norte, In Ejettione Firme againit two De 


ſendants, one confeſſeth the Action, and the , 


other pleads in Bar Noz Culp'; per Cur", tho 
in 
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2 Defendants, in Treſpaſs againſt ewo, and the one makes 
one confeſſeth, Tyafauje, and the other confeſſeth the ARi- 
wy ag As on, he may well relinquiſh his Suit againſt 
"ot leave the him who makes Default,and proceed againſt 
one, and pro- the other which confeſleth or pleads in Bar, 
ceed againlt hecauſe this Suit is only in point of Damages; 
but not fo in Eje&ment he cannot relinquiſh 
his Suite againſt one, and proceed againſt 
the other; for if ſo, any Man may be trick- 
ed, 2 Bulſtr. 113. 
Expiration af the Term in Ejetione Fir- 
me, is no Plea, Latch. 196. 
Upon a Trial at Bar between Oil and 
Terril, a Juror was challenged, for that he 
ſaid ro one of the parties, Provide you to pay, 
for if I am ſworn, I will give the Verdi a- 
gainſt you. . And that this is true, the Parties 
to whom the Words were ſpoken, did offer 
to depoſe the ſame ; and the Queſtion was, 
if be ſhould be ſuffered trofwear this, he being 
one of the parties ; and he was allowed by 
the Court to be ſworn to prove the Chal- 
the other, lenge good ; and for this Cauſe the Triers 
The Juror had found him not to be indifferent, and fo he 
bought Land of yy2s withdrawn. Another Juror was chal- 
the Eeſlor. Jenged in this caſe, for that he had bought 
Land of one. of the parties in the Suit (wviz.) 
of the Leſſor, and that the Leſſor did owe 
co thjs Juror 104. and notwithſtanding this 
Chaltenge che Triers found him indifferent, 
otherwile per Cur if the Juror had owed 
Money to one of the parties, 1 BulfF, 20, 
4}l and Terril. 
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CHAB. 1% 


Of Challenge. What is Principal or not. Of Eli- 
ſors. Of Venue, . Where tbe Pariſh and Vill 
ſhall be intended all one : Where it ſhall nat 
be de Corpore Comitatus. Where the Ve- 
nire fac? is arhendable. Venire fac' to the - 
Coroners,becauſe the Sheriff is Couſin to one of 
the Defendants, 4 Venire de Forreſt. Ve- 
nire de Novo for Baron and Feme. 


Y Coke in Gue#t and Bridgman's Caſe, Covſin to the 
it*'s not a principal Challenge, that the Leſor. 
Sheriff is Couſin to the Leſſor in Ejefwent, 
for the Leſſor cannot hinder the Adttion of 
the Leflee ( this, is not Law) 1 Rolls Rep. 
$28. 2 Rolls Rep. 181. Banifter's Caſe, | 

Venire fac awarded to the Coroners upon 1, Servant 
Surmiſe that the Leffor was'Servant to the to the Sheriff, 
Sheriff, ©. if ic be a principal Challenge; if 
it be no principal Challenge, then is notthe 
Writ well awarded, and is not aided per 
Stat. Jt H. 8. Cyo, Fac. fp. 21. Harebotle and 
Placock, W- 

Challenge to the Sheriff, arid a enire fas The Sheriff. 

prayed to the Coroners, becauſe rhe* Sheriff Couſin 'ro the 
3 Couſin to the Plaintiff, ard ſhews how z Paint 
and becauſe the Defendant did not deny it, 
a Venire fac” was awarded to the Coroners, 
and Judgmetit was arreſted, becauſe it was 
hot a principal Challenge, and a Yerrre dt 
Novo awarded tothe Sheriff, 1 Brownl. 130, 
Cradock and Fonts. 


K ſt 


I30 
That a Juror 
had married 


the Couſin- 
german of A, 


Eliſors. 


That the Leſ- 
for of the 
Plaintiff is 

a principal 
Challenge. 


Eliſors. 
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It is not any principal Challenge to a 
Jaror ( in Ejettione Firme) That he had 
married the Coufin-german of A. who was 
the Wife of R. from whom is deſcended 
H. from whom; is deſcended B. who 
have the Reverſion of the Land in queſtion 
after the Death of his Mother, who is to 
had an Eſtate for Life ; this is not any 
principal Challenge, becauſe the Eſtate 
of B. does not appear in the Record, and he 
had not the immediate Reyerſion,. 2 Rolls 
Abr. 654. Gabriel Dennis's Caſe. 

In the Lord Brooks's Cale, the Court was 
informed, That rhe Leſſor of the Plaintiff, 


was High Sheriff of the, County, and that 


the Coroner was Under-Sherift ; and it was 
prayed that that Eliſors might return the Ju- 
ry, but'the Court would. not grant it at the 
Prayer of the Defendant, though the Plain- 
tiff offered to agree to it, it being in a Trial 
of Nifs prius ; but had it been in a Trial 
at Bar, -che Court would have granted 
it ; but the regular Courſe is for the Plaintiff 
to pray it, or elle the Defendant may chal- 
lenge the Array at the Afliſes; for it is a prin- 
cipal Challenge, 'that the Leſlor of che Plain- 
tiff is High-Sheriff, or of Kindred to the She- 
riff, Tr. 1657. Hut. 25. Moor 470. Rolls Rep. 
320. 15 Car. 2. B. R. Duncomb and Ingle 
by: 

F In Ejeftment the Plaintiff ſuggeſteth, that 
his Leſſor the Sheriff and Coroners were 
Tenants ro a Dean and Chapter, whoſe In- 
tereſt was concerned, and prayed the Yenire 


fac to Elifors, and had it, being confeſſed 


by the Defendant, and the Court took it as 2 
pritt- 


The Law of Ejectments. 
princapal Challenge, Duncomb and Inglesby's 
Caſe. G54 


I3! 


In Eje&ione Firme the Artay was challeng- ctallenge of 
ed, becauſe it was made at the Nomination the Array to 


of the Plaintiff, and by Conſent of che Par- 
ties, two of the Attorneys of the Court did 
try the Array. The Trial of the Array is 
good, either by the Coroners oy by two At- 
tornies, Godbolt 428. Williams and Lloyd. 
2 Rolls Rep. 363, and 131. 

In Ejettione Firme on Non culp' pleaded, ic 
is not any Challenge to the Array, that the 


| Sheriff is Couſin to the Lefſor of the Plaintiff; 


for" it does not appear that the Title of him 
in Reverſion, ſhall be in queſtion ; for per- 
adventure the Leaſe is not weH mads, or no 
Eje&tment committed, and he'in Reverſion is 
not any Party to the Aion, So inthe faid 
Caſe it ſhall not be any Challenge, alcho' 
it appear to the Court by Averment, that 
this Leaſe was made only in Truft, and to 
try the Title of the Plaintiff for the Cauſe 
aforeſaid. But now in our feigned Ejet- 
ments ic is otherwiſe, becauſe the Title of 
the Leſſor is only in Queſtion, 2 Rolls Abr. 


p. 6543. Sir Edward Kempton and Baniſter 


Cradock. 14, ibid. 

Ejeftment for Lands in Suſſex tried* at 
the'Bar, the Defendant challenged the Polls 
tor "Default of Hundredors, bur did not 
ſhew ir for Cauſe, till the Pannel was per- 
uſed. Per Hale, Chief Baron, Ir is againſt 
the common Courle to take a Challenge tor 


want of Hundredors, when the Trial is art 


the Bar, upon a Jury returned at the De- 
nomination of an Officer of the Court where 
K 2 thers 


the Leſſor. 


Nite. 


Challenge for 
Default of 
Hund. edors on 
Trial at Bar. 
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there are but four and twenty leff by the 
Parties themfelves. But if this Challenge be 
taken to the Polls,itmuſt be taken preſently, 
and the ſpecial Cauſe affigned ( viz.) want 
of Freehold there, Hardr. *p. 228. Attorney- 
General and Pickering in Scaccario. 

In Ejeftione Firme upon a Leaſe made in 
G. of Landiin T. in G. predi# the Venue (hall 
not be from G- but from 7. for it ſhall be 
intended that 7, is a Vill of G, 2 Rolls Abr. 
620. Beachamp and Sampſon: 

The Leaſe is made apud Curdworth of 
Lands lying in parochia de Curdworth predit#, 
the Iſſue was de Vicineto de parochia de Curd- 
worth : The Venire is well awarded: (predit.) 
is ſuch an Averment as that of neceſlity it 
muſt be taken that Ceurdworth the Town; 
and Curdworth the Pariſh are all one ; and if 
fo be the Yenire fac is of the one or of the 
other, it muſt be good : But if the Pariſh 
be a larger Continent than the Town, «li- 
ter, becauſe it cannot be intended that more 
Towns were in the Pariſh, unleſs it were 
ſhewed on the other fide; and we are to 
judge by the Record which provesthe Town 
and the Pariſh to be all one. So in 4.3 and 
44. Eliz. in Ejefment, the Leaſe whereupon 


the Trial was had, was made apud Abingdon, 


of Lands lying in Burgo de Abingdon pre: 
dit. The Venire was de Vicineto de Burgo de 
Abingdon predif. This is a good Venire, for 
( predift. ) makes this by Intendment of Law 
to beall one, 2 Buſtr. 209. Vale and Feld. 
2 Rolls Rep. 21, meſins Caſe. Cro, Fac, 340. 
meime Cale. 


In 


nn, =» vc tc 4 


The Law of Ejecments. I33 


In an Ejedione Firme, if the Plaintiff de- The Iſuc of 
clare of a Leaſe made apud Iekworth of Land Not guilty re- 
in Berry in Suffolk, and Not guilty pleaded, — 

the Yenire fac? ſhall be from Berry, and nothc Land lice. 
from Ickworth; for the Iſſue of Not guilty re- 
fers to the Eje&tment, which was where the 
Land lies, 2 Rolls Abr. 619, Pell and Spur- 

e0n. 

: The Award upon the Plea-Roll was a- ,,- ,- , 
gainſt both Defendants, they both plead mendea. 
Non culp?. The firſt Proceſs { viz: ) the Ha- 
beas corpora was againſt both, but the Venire 
fac againſt one of them, only one of them 
being named in the Trial, and Verdi& for 
the Plaintiff againſt both Defendants. Per 

| Cur the Venire fac? was amended -after Er- 

,ror brought, becauſe witiun Clerici, 3 Bulſtr. 
311. Cranfeild and Turner. 

Ejettione Firme of Lands in D. and the 
Viſne was from the Pariſh of D. and Ver- 
dict pro. Quer': It was objected as Error, for 
the Yenue ought to be from D. and not from 
the Pariſh ot D. for it may be the Pariſh ex- 
tended into ſeveral Vills: But per Car? it is 
well awarded ; for prima facie they ſhall be 
intended all one, it it does not appear to, 
the contrary by pleading ; and it ſhall not 
be intended to extend into ſeveral Vills, 
_ Rep. 205. Gilbert and Parker. Moor 797, , 

7 8 7+ - 

The F.nire fac* was de Vicineto parochie 

de Bredon, which was ill; for the Leaſe and 
Eje&tment are alledged to be at Bredon, 
which ſhall be 'intended to be a Vill, and 
the Lands are intended to be at Workington | 
{ which alſo ſhall be taken to be a Vill ) in 
K 3 the 


The Vill and 
the Pariſh in- 
tendcd all one. 


Difference in 

Law between 2 
Sirname and a 
Name of Bap- 


®# 
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the Pariſh of Bredon; ſo that.it appears to 
the Court, that there is a Town called Bre- 
dow, a Pariſh called Bredon, and Werkington 
a Viilin the Pariſh of Bredon,and the Tythes 
are alledged to be in Workington and Wil- 
leſdon ( which alſo ſhall be intended a Vill ) 
in parochia de Bred; fo that the Venue ought 
not to have been our of the Pariſh of Bredon, 
Workington and }/il/s/don : And though Work- 
ington and Willeſdon are named Hamlets in 
the Pernomen, yet the Court ought to ad- 
judge upon that which is alledged by the 
Plaintiff in his Count, 11 Rep. 25. 6. Har- 
pur*s Cale. | 

Eje#ione Firme verſus B. for ejecting him 
of certain Lands in Creeting St. Marys, Cree- 
ting St. Olaves and in Creeting 0mmium San- 
forum ; and the Venire fac* was de Vicineto 
de Creeting St. Mary, Creeting St. Olives and 
Creeting Omnium omitting Santtorum; the 
Court blamed the Clerk for his Negligence, 
Winch. 24. Good 2nd Bawtry. 

In the Yenire fac one of the Pannel was 
named Thomas Barker of D. and in the D+ 
fringas Furat he was left out, and Thomas 
Carter de D. put in his place ; and at the Niſt 
prius Tho;mas Carter was {worn, and with 
others cried the Iſſue. Per Cur' there is diffe- 
rence between a Miſtake in the Name of 
Baptiſm aid in the Sirname; for a Man can 
have but one Name of Baptiſm, but may 
have two Sirnaines, as George tor Gregory, 
and being {worn at the N:f7 pruus, it's a void 
Verdict, Cro. EL. p. 57. Diſplyn and Sprate. 


Ejefjione 
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Ejett ione Fitme of a Leaſe apud Denham in 
Lands of the Pariſh: Je Denham predie? ; the 
Venire was de gVicineto de Denham, it's good 
enough. The Pariſh and Village are intend- 
ed to extend, and to be all one, Cro. EL. 538. 
Bedel and Sranborough. 

The Yenire fac? was ad faciend* Furat* in 

lacito tranſpreſſionis, whereas it ſhould have 
rr in placito Tranſgreſſionis & Ejettonis 
Firme, and it was not amended; for tho? 


 Ejettione Firme is but a Plea of Treſpaſs in irs 


nature, yet the Attions are ſeveral, and 
therefore the Yenire fac? ought to be accord- 
ingly, Cro. EL. 62.2. Clerks Caſe. 

Ejeltione Firme of a Leaſe at Mockos in 
Lower Mockas, The Defendant pleads Not 


guiley, and found againſt him, and it was * 


moved to be a Mis-tryal ; for the Venire fac 
was awarded from Mockas, where it ought 
to have been from Lower Mockas, the Ilſue 
being Not guilty ; bur if the Leaſe had been 
traverſed , ic had been otherwiſe, Williams and 
Whitin. 


In Ejedione Firme the Plaintiff declares of 


a Leaſe of Land in B. Pernomen of, &c. in B. 
C. &c. The Venue from B, is good, 2 Ro!ls 
Rep. 4.79. Taylor and Lenn. 
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The Appearance and Iflue were in Hill, Yenive fas” 2- 
I Fac, and the Bail was Craiftino Pur, and Tcndcd. 


thereupon was the Declaration, and lijue, 
and Venire fac? awarded, bearing :date the 
23th of January 1 Facobi, and upon this a 
Diftringas the 12th of February, moved in Ar- 
reſt, That the Yenire fac was awarded be- 
fore the Appearance and Declaration to try 
the flue in the ſame Attion, and cannot be 

K 4 good, 
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gocd. Per Cur? it was amendable, for: the 
Roll-isthe Warrant of the Venire fac?, which 
being variant from it, the Teſte thereof ſhall 
amended to be ſubſequent to the Itſue 
joyned. And whereas the 7efte was the 23th 
of Fanuary, which was Sunday, it ſhall be a- 
mended, it being but the Fault of the Clerk, 
and miſawarding of Proceſs, which is aided 
per Stat. 32 H. %. and 18 Eliz. Cro. Tac. 64. 
Dolphin and Clark. 
Another Per. William Brown of Bradfeild was returned 
$» (worn on ypon the Venire fac? and Hab, Corpora, and 
the Jury, who F/illiarm Brown of Metfeld, who was another 
wy Er* Perſon and nor returned, was ſworn; yet 
Error becauſs EÞhis cannot be aſſigned for Error 3 for it is 
Eitopple. againſt the Record, which is, That William 
| Brown of B. was returned and ſworn; and 
he is eſtopt to ſay the contrary, for then 
every Record may be-brought in Queſtion 
upon ſuch Surmile, Cro. 7c. 244. Bowſs and 
Canningtcn; | 
A Vill and Pariſh are intended all one, 
. unleſs the contrary be ſhewed. Vide Cro. Fac. 
150. Batch and Gilbert, 
The Court was moved to change the Ye 
"ye in Ejetiment laid in London, becauſe the 
Lands in Queſtion did concern the Poo 
in Londen; and therefore it was ſuppoſed 
they could not haye an indifferent Trial. 
Per Rolis the Action is local, and cannot be 
removed, except you draw it from thence 
by your Plea, Stiles Rep. 395; Hunſlop and 
Fobn/on. . i 
Where it ſhall Jn FEje&ione Firme upon a Leaſe made at 
3 Ghnep Cons D. in Comitar E. of Land called S. If Not 
Kt 1 guilty be.pleaded, and a Veyire fac? avgreed 
is | l [- 
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de Corpore Comitatus E. there not being any 
Vill-named wherein the Land lies, it- 1s er- 
roneous ; becauſe this lies in ſome Vill out 
of which the Viſne ought to have come to 
have tried it, and in ſuch caſe it ought not 
to come de Corpore Comitatus, for this is lar- 
ger, Heb. p. 89. Rich and Sheere. 
'- Venire fac awarded to the Coroners, its 
qued B, one of the Coroners ſe non intromit- 
zat, becauſe he was Servant of the High- 
Sheriff, who was Leſſor of the Plaintiff; it 
was 1aid, the ſame was no Cauſe of Chal- 
lenge, but the Court conceived it was, being 
confeſſed, Moor 623. Higgms and Spicer, 

In Eje&ne Firme againſt four who plead 


37. 


Not*euilty, if the Plaintiff ſuggeſt that the Where the 


Sheriff is of Affinity to one of the Defen- $i of 
dants, ſhewing how, and upon this prays += ag 
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a Venire fac to the Coroners, and the De- 
tendant does not deny it 3 and upon this the 
Venire fac? is awarded to the Coroners, it is 
well awarded. For altho' none. of the De- 
fendants may challenge the Array, becauſe 
the Sheriff is of Affinity to one of the De- 
fendants, yet the Plaintiff ought at the Trial 
either to challenge the Array, and fo delay 
bimſelf, or he ought not to try this durin 
the time that he ihis Sheriff, which woul 
be a great delay, 2 Rolls Abr. 668. Fox and 
Shepheard in Exchequer-Chamber. 

Vide Raymund 572. Conſent may make 
a Trial had ina foreign County, good: 


© In Ejettione Firme of three Acres of Land Yiſne de Fer- 


in Forrefts de K. in Com. &c. If the Defen- 74s 


dant plead Now culp', the Venue may be de 
Vicineto Forreſt #, for this is Lieu conus, and 


by 
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by Intendment, foraſmuch as the Defendant 


had not pleaded this in Abatemenc, this is 


out of any Pariſh or Vill, 2 Rolls Abr. 621, 

Phillips and Evans. 
The Wif:foung 1 Ejedtione Firme againſt Baron and Feme 3 
Not gvilty,and 0 Not guilty pleaded, and a Venire fac 
a Special Ver- granted, the Jury find the Wife Not guilty, 
didt as to the and find a ſpecial Verdi@ as to the Husband, 
Baron, which which Special Verdict is afterwards adjudg- 
(1 ap" Ih ed inſufhcient, a Venire fac' de novo ſhall be 
4: nov award. awarded for both, as well the Wife as the 
ed for both, ang Husband. And upon this new Wrie the 
why. Wife may be found guilty, becauſe the Re- 
. _cordand lIilue is intire 3 and for this their 
Verdi& is inſufficient in all, and void, Vid. 

infra Tit. Special Verdict. 


CHAP. 
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CHAP. .X. 


Of joyning Iſſue and Trial, and Bill of Exce- 
prion. In what Caſes there ſhall be Amend- 


ment. 


__—_ E Record of the Nis prius was a- 
mended by the PlexRoll, z Brownl. 
133: Gaff and Randal, © 
llſue was joyned, the Defendant pleads 
Not guilty, and it was entred, and the a- 
foreſaid Leſſor likewiſe, where it ſhould have 
been &- predi Querens ſimiliter, and it was 
amended. So & preditt Thimas ſimiliter, 
where it ſhould be predic” Fobannes ſimili- 
ter, and it was amended, 2 Brownl. 10. 
Weeby*s Caſe. 2 Rolls Abr. 199. | 
The Iſſue was Not guilty, and a Venire a- 
warded retornable 3 T:#. and the Effoyn 
adjourned by the Plaintiff till Michaelmaſs- 
Term ; and at the next Afiſes the Plaintiff, 
notwithſtanding the Eſſoyn, and the ad- 
journing it, - procured a Ni LI by which 
it was found for the Plaintiff: And per Curi- 
am no Niſ# prius ought to ilſue out in this 
Caſe, becauſe the Plaintiff himſelf by the 
adjourning the Eſſoyn, caſt by rhe Defen- 
dant until Michaelmaſs-Term, had barred 
(himſelf of all Proceedings in the mean time. 
And the words in the Stat. W. 2.6. 27. are, Stat. W. 2. 6 
Poſtquam aliquis poſuerit ſe mn aliquam inquiſy- *7- 
tionem ad prox diem allocet' ei Eſſon' ; import, 
That the Efloyn ſhall not be taken at the Re- 
torn of the Proceſs againſt the Jury, _ 
| the 
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ſhall be entred- 
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the Jury be ready at the Bar, But then it 
was ſurmiſed, that the Defendant was not 
Eſſoyned ; for the Name of the Defendant 
is E. H. and it appeared at the Tryal, that 
E, K. was Effoyned, and the Court denied 
to amend it, and there was no Eſſoyn, and 
fo no Adjournment, and the Plaintiff was 
at large, and Judgment pro Quer', Note 
No Statute gives Amendment but in the 
Affirmance of Judgments and Verdidts, and 
not in Defealance of Judgments and Ver- 
dicts, 1 Leon. p. 134. Woodel and Harel. 

In Dyer $9. the Plea was, quod non ejecit 
querentem de, 8c. modo & forma ; it was mo- 
ved there, that it is not any Plea; and yet 
Dyer Vide 121.6: 

The Defendant in' any caſe of Miſde- 
meanour may ſay generally Non Cup? or 
traverſe the point of the Writ, as ne 
forga pas, non ejecit , non rapuit, now manu- 
Fenutt. 

In Ejedione Firme the Parties were at Iſſue, 
and by the Order of the Court the Tryal 
was ſtaid, yet the Plaintiff privily obtained 
a Nifi prius ; and the Chief Juſtice being in- 
formed thereof, awarded a Superſedeas unto 
the Juſtices of Afiſe, before whom, &c. and 
yet the Inqueſt at the inſtance of the Plain- 
tiff was taken, and found for the Plaintiff; 
and all this matter was ſhewed to the King's 
Bench, and per Cur* no Verdict ſhall be en- 
tred on the Record, nor any Judgment on it, 
2 Leon. p. 167. Feild, Leich and Cage. 

Ejeftione Firme againſt Drake and Five 
others. Drake pleads Not guilty ; the: others 
pleads, the Plaintiff replie ; and fo a De- 

| | : mur 
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mur. Per Cur, ſeeing that one Iſſue in this 

Action was to be tried between the Plaintiff 

and Drake, and altho* the Plaintiff offered | 

to releaſe his Damages on the Iſſue joyned, one Defendant 

and to have Judgment againſt the Five De- pleads Noe 

fendants who had demurred, yet the Court gvilty, the 0- 

was clear of Opinion, That no Judgmene *** —_— 

ſhould be given upon the ſaid Demurrer, till all op De. 

the {aid Iſſue was tried. For this Action is it-murrer till the 

Ejeftione Firme, in which Caſe the Poſſefion Iſle be tried. 

of the Land is to be recovered; and it may 

be, for any thing that appeareth,that Drake, 

who has pleaded the General Iſſue, has Ti- 

tle to the Land. Bur if this ARtion had been 

an Action of Treſpaſs, there in ſuch Caſe, 

ut ſupra, upon Releaſe of Damages, and on 

the Iſſue joyned, the Plaintiff ſhall have 

Judgment preſently, 2 Leon. p. 199. Holland 

and Drake. ; : 
In B. R. after Iſſue joyned in Ejeltione Fir- Vi to pro- 


| oy . 
me, and the Jury ready to try ic, therecomes Ro ooh 


,2 Writ to the Juſtices that they ſhould nor 7, 


proceed, Regina inconſulta, in the nature of 
Aid prier, and it was allowed, Moor 421, 
$83. Nevil and Barrington. 
A Suit in the Spiritual Court pro jaFitatione 
Maritagij, ſtays not Tryal, 1 Keb. 519. | 
Eje&tmenc/-in Brecknock: ſhire, it was tryed 3:22. 27 8. v; 
in Monmouth-ſhire ſince the Stat. 27 H. 8. Marches 
its a Mis-tryal; for Monmouth-ſhire was 
made an Ezglih County bur in time of 
Memory by chat Statute, and fo it ought to 
have beeq, tried in Hereford ſhire, Hard. 66. 
Morgan's Caſe: 


Error 
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Error of a Judgment in B. R. in Ireland in 
Ejetment, after Verdi& for Lands in the 
County of Clare. It was excepted, that the 
Conſent to al- Verdict was given by a Jury retorned by 
ter the Tryal the Sheriff of the Queens County, Hb. p. 5. 
entred upon ſed non allec ; for the Conſent of the Parties 
ns a to this Tryal was entred upon th2 Roll, 
which was not in Hobart, but only in a pro- 
per Rule of Court, and theretore the Judg.- 
ment there was reverſed, as 1 Rols Rep, 28. 
Crow and Edwards ; with this accords Cr. El. 
664. Sir Thomas Fones 199. Devoren and 
Walcott. 

New Tryal de» A new Tryal was denied in Eje&tment, 
nicd, and why. tho' the Verdict was given contrary to the 
Dire&Rion of the Court in matter of Law, 
becauſe ic was a Tryal, and becauſe ic is not 
final; Sir Thomas Fones 22.4. Earl of Thanet's 

Caſe. : 
Ejeament was brought for Lands in the 
County of Clare in Ireland. Ilflue was joyned 
6 Not guilty, and then there is an Entry 
Tryal in a Fo- ON the Roll, Er ſuper boc pro maiff erentitria- 
reign Coanty.* tione exitus _ predict mter partes predic ee: 
em partes ex eorum unanimi Conſenſu, & 4- 
ſenſu, & Conſenſu corum Conciliat? & Attornar”, 
CC. petunt Brewe Dom” Regis Vic Com Cork 
dirigend” de Venire fac - duodecim de torpore 


Commatus ſui ad triandum exitum praditt . Ideo' 


precept eſt, &c. then there is a Niſe prius 
granted to: the County of Cork, and the 
Cauſe was there tried, and a Bill of Excep- 
tion putin ; and on Debate in B, g. Judg- 
ment was given for the Detendant. © The 
Plaintiff brings a Wric of Error, whether 
Conſent Tan make this Tryal in a Foreign 
County 
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County, good ; and per Cur? the 'Tryal is 
well had, Raym. 372. Vicount Clare and Lynch. 
Hob. 5. 1 Rolls Rep. 166, 363. Palmer 100. 

At the Afﬀiſes in Northumberland 1 5 Car. 24 yy, que ar Ni 
a Plaintiff in Eje&ment was called and non- y-;u; diſcharg- 
ſuiced, and this entred upon the Record ea. 
before the Yenire or Diſtringas, &c. was put 
in, and this appeared by the Poſftea pro- 
duced ; and fo the Juſtices of Ns priows had 
not power of Nonſuit, for their Power is by 
the Hab. Corpas, and theretors the Courc 
diſcharged the Nonſuit, and gave leave to 
Oy to proceed again, Sid. 64. Tomſon's 

ale. 


CHAP. 
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CHAP. XL. 
Of ”_ Iſſue and Tryal. Where Iſus in Eje@- 


ment ſhall be tried in other County than where 
the Lands lie. Trial by Mittimus in the 
County Palatine : Who ſhall be good Witneſſes 
or not in this Attion. What ſhall be good E- 
wvidence in this Altion. Copy of Deed. Deed 
cancelled. Conditions collateral. Warranties 
found by Fury. What is good Evidence in 
reference to @ former Mortgage. Where Pr- 
bate of Will is ſufficient Evidence, or not. 
In caſe of Reflory what is good Evidence, and 
what things the Parſon muſt prove. Ancient 
Deed. Scyrograph of @ Fine and iconftant 
Ejoyment. Evidence as to an Appropriation, 
Depoſition of Bankrupts. Depoſition im Chan- 
cery. Anſwer in Chancery. Tranſcript of a 
Record, Inrolment of Deed. Doomſday-book. 
Variance between the Declaration and the 
Evidence. Demurrer to an Evidence. Exem- 
plification of @ Verdift. |Where Iſſue in Ejcit- 
ment (hall be tried. 


T ought to be in the County where tlie 
Land lies. If Eje&ione Firme be brought 
and laid in Cow' D. for Lands lying in an- 
other County, altho* this be by Aſſznt of. 
the Parties, and the Defendant pleads Not 
uilty; and Verdi& and Judgment given for 
the Plaintiff, yer this is Error; fgr this is 
againſt the Law, which cannot be altered 
by Aſſenet of the Parties : But upon View of 
the (Record, if it doth not appear - the 
Zourt 
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Court that the Land lies .in another County, 
they will not reverſe the Judgment for thac 
Cauſe. And it was raled&'rco be Error inthe 
Exchequer-Chamber in the Biſhop of Landaffis 
Caſe, | Bur in Sir Thomas Fones's' Rep. Devo- a y1,1 | 
res and Wales: Caſe; it 'is held; That -a Conſcnr _— 
Tryvat by Conſent pon the- Roll! in other other County 
County than where ihe Land lis, is good hn where the 
in Eje&tment;, 1 Rolls Abr. 787:  , Keb; 260: _ ap A 
Sir Thomas Fones 199. Devortn and \Wal- SO EO 
cott. - | 630) vil In 

In an Ejeitiove  Firme in' Loniden fipon a Tryal in Lon 
Leaſe made of Lands in Adrddleſex, if the 4» of Lands 
Defendant plead Noe guilty, this -may be i" lex. 
tried in Londen, becaule thie Counties may 
ot .Jjoyn, alcho? the. fury onght'! ro enquire 
of the Ejectmene which wat in | M:dd/efex 


; 2 Rolls Aby. 6903, Herbert and Middleton, 


Bur in Flower add Staxding's Cate itt | E- ow 
jeiiment, it was moved in Arteſt 'of Judg- / ray beg 
ment, That the Leaſe is made ac B. of Lands ment, that the 
in another Courtry, which was thoved to Leaſe was made 
be ill, it appearing that the Plaintiff was nor ** 5: of Lands 
in Poſſeſſiow; /ed non allocatar,i for this 35 | rome 4 
matter of Evidence, and it ſhall be intend- tes 
ed ic was after Verdi, and ſo is ths com. was not ia 
mon Courſe, AM. 20 Car. 2. B. R; PEcihon. 

In Eje&ment one may not have Priviledge + 
of Tryal of Lands in Wales in the Englih ime _ 8 
Couney-next adjoyning, tor.,they are © be jo. 
tried in the County where the Land | &, 4.4.0 the! 
otherwiſe ir is if the King be: Party ic ſhiall tho tang lis 
be tried in the Exch-quer, This Action was in Wales. 
brought by one of the Uſhers of the Excht- 


quer by Priviledge, Savile 10, 12, 
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Truſtee. -- 


The Law of Ejectmens. 
Ejecment is brought againſt one in Cuſto- 
dia in B. R. of Lands in the County Palatine, - 


Pala- nd the AQion was laid in B. R. and the 
Record was ſent down by Mittimus from B. 


R. and a ſpecial Indorſement of the Poſftes ; 
and thereof one prayed Judgment againſt 
his own Ejeor in an Action of Lands in the 
County Palatine of Chejter, which the Court 
granted ; becauſe when the Defendant hath 
pleaded to Iſſue, they may try it by Miri 
»ms in the County Palatine, Redviſh and 
Smith's Caſe. M, 15. 2 Car. B. R. Holloway 
and Chamberlen. 

AQion on the Caſe on feigned Iſſue out of 
Chancery ; Per Twiſden Juſtice, the Lands be- 
ing in the Ile of #5ght, and the Jury of Sur- 
rey, this Tryal is not allowable to try Con- 
ve3ate, or not, this being a Windlaceto try 

in another County. But in x 
Ventr. 66.4 Title of Land was ou ouc the 
proper County upon a feigned Wager, whe- 
- well conveyed or not (this is the uſual 
Courſe of Iſſues direted out of Chancery ) 
2 Keb, 634. Meres Caſe. 1 Ventris 66, 


# 


Who (fall be good Witneſſes in this 


Atiion, or not. 


It is agreed, That a Truſtee cannot be a 
Witneſs concerning the Title fof the ſame 
Land, the Intereſt in the Law being lodged 


in him. But by Hales a Truſtee may be a 
Wieneſs apanlthiz Zi 2 Sid. 10g. 


In Ejze&ment lainciff challenged B. a 
Wirnels to a Devile, becauſe he was Truſtee 
in 
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in.a Will, and had an Annuity; but he ha- 
ving releaſed both before the Suit, the Courr 
held him to be a good Witnef, or if he 
hath received it, and tho' it be afterthe AQi- 
on brought, Sid. 315. 

Intereſt in Equity diſables a Man to be a jarered in 8: 
Witneſs, but one who'hath an equitable col- guity. 
laceral Title may be a Wienef. 

Pariſhioners may be a Witneſs to a Deviſe Pariſhioners: 
by which the Pariſh claims Lands to the Re- 
lief of the Poor. 

Exception was taken "againſt a Witneſs wit had 
produced to prove the Leaſe of E; » the lahericance 
becauſe he had the Inhericance in the Lands 
ler ; but it was urged by the other fide, That 
the Defendant did claim under the fame 
Perſon that the Plaintiff did, and ſothe Wit- 
neſs was admitred to- be ſworn, Sriles Rep. 

432. Fox and Swann. | 

One Coparcener cannot be Evidence for © pirceners 
another in Eje&tmenr, becauſe ſhe claims by s 
the fame Title, tho' ſhe. is not Party to the 
Suir ; but che Daughter of her Siſter may 
be ſworn; for altho' 'ſhe be Heir, yet her 
Mother may give the Lands to whom ſhe 
will, being Fee-ſimple, P. 13 Car. 2. B. R. 

Tiuel and Caſtel. | | 
In ——_— of Top the Plaintiff In —_— 

cepted againſt a Copyhalder in Reverſion 

afrer an Fitare Tail, or a Wicnels to prove oo RE 

the Boundary of a Pariſh, and he was ſet a- 

fide for the poflibility which makes him 

partial , M4. -20 Car. 2. B. R. Hitchggf's 

Cale. 


c .TbeLaw-of Gjectments. _ . 
Treſpaſs. - In,Eje&ment of the; .Manor of S. on Ifſue 
out 'of-Ghancigy to-try the ,Number of Acres, 
the Defendant excepted -to a Witneſs that 
had been-a Treſpaſſor, as Servant to. my 
Lord Lee in the Lands jn Queſtion,an Aftion 
.. _ - -......; being depending : The Court ſet him aſide, 
+», and thereupon the Plaintiff was Nom-luited, 
| M.20 Car. 2... B. R. Tuckand Sibley. 
Eſtate ar Wil. Excqption was taken:againſt a Witneſs to 
prove: the- Execution of ia Deed by Livery 
and Seiſin, becauſe he had an Eſtate at Will 
made'to him of part of the Land, but it was 
diſallowed, wide Mod. Rep. 21, 7 3» 744 107- 
Hob. 9%. 

Executor of the In EjeAtment at Tryal at Bar, the Title 
| grantot 2 of the Lefſor of the Plaintiff was upon the 
— Grant of a Rent, 'with power to enter for 
Non-payment; the Executor of the Grantor 
was produced” as a Witneſs for the Defen- 
dant. It was objected againſt him, 'That in 
the Grant of the Rent, the Grantor coven- 
anted tor himſelf} and his Heirs to pay it, 
and fo the Executor being obliged, he was 
no competent Witneſs, 1 Vent. 347. Cook 

and Fountais, 
On 6n.a Trial at Bar.per Gur.If one of the 
Witneſſes had part of che Lands in Queſti- 
The Witneſs. On, and he ſells or diſpoſeth of it after his 
Sells part'of coming to. London, or at any time after he 
_ - before had notice of Trial; he ſhall not be received 
"7 to give Evidence, tho' he tell bona fide, and 
upon a valuable Conſideration ; and alth6 
he himſelf be not Occupier of the Land, 
nor had been after the Writ purchaled,. but 
another.by his Commandment, the Court 


Awill not ſuffer him to be a Witneſs, ne” 
| i 
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if Verdi& paſs agtinft him, he who acted b 
hisCommandment'may charge him in ARt- Wirneſs claim« 
on on the Caſe; but npon Examination it ap- <4 Eſtate by 
pering, That the Witneſs claimed an Eſtate Titl* Para- 
for Life by Title 'Paremewnt both" their — 
Titles (viz.) Plaintiff and Defendant) he oO 
was. >worn, Siderf. p. 51. Wicks ind Small. MO 12 rt * 
brok's Caſe. | LOILIDUSD 316) 7 

Exception was taken againſt a Wieneſs to 

ove Execution of a Deed 'of *Feofmene |. | 

Livery and Seifin ; Two Witnefſes were \." 
fublcribed tro prove the Livery and Seifin, One who bad 
afrerwards one of thoſe Witneffes had an Etate at Will 
Eftatear Will;made unto him of part of this *2 P'9v© 3 
Land, and becauſe being protluced” as a 7 
Wirnems, to prove the Executiorr of the Deed 
. was excepred againſt, becauſe he was a*par- 
ty now intereſted in the Land, and ſo his 
Oath was tro make his own Eſtate good. But 

Cur he may well be Sworn a Witneſs to 
prove the Livery and Seifin, this being in 
affirmance of the Feoffment, 1 Bul. 203. 

'The Father teſtified a Deed in Perfuance pather x wir. 
and Afﬀirmance of a Leaſe, made to his Son nev for the 
by himſelf, which the Court allowed, his $2. 
Intereſt being paſt away, xz Keb. 280. Fay 
and Ryder. 

In Ejetment on Extent, on Mortgage on 
Trial at Bar. The Defendant excepted to 
the Plaintiffs Witneſs, becauſe his Father paid 

a Debt as Security with the Defendants el- 

*# der Brother for the Defendants Father z bur 
there being no Counterbond, and' there- 
fore doubttul in Equity, whethere he as Heir 
could recover any thing againft the Defen- 
dant as Heir, the Court Swore him ; but - 

L 3 C 


k _ 
- ' d--"5 


150 The Law of Cjectments. 
| he were to-let himſelf into a certain Interſt, 
tho but in Equity, the \Coure will ſet him 

aſide, 2 Rol. 345. Vincent and Tirrinſbarp. 

* InFEjetment,one Baker who had been Sol- 
licitor for P. the Defendant was produced 
as a Witneſs, concerning the Raſure of a 
whar Cafe Clauſe in a Will ſuppoſed to be done by P. 
licicor, &c, The Queſtion was, it he ought to be 'exa- 
not to give + mined about this, becauſe having been Sol- 
Evidence 3- licitor, Fe was obliged to keep his Secrets ; 
gainſt his Cly- bur it appeariug that B. had made this: Diſ- 
m covery to him, about which he was now 
+: \0:511:7 00 | 29 his Evidence, before ſuch time as he 
| had retained him, Per Car. He was Sworn, 
sliter, if he had been retained his Sollicitor 
before, The ſame of ati Attorney or Councel- 

lor, 1 Vent. 179. Cuts and Pickering. 


What ſball be good Evidence in this Aion 
es what not. 


There are ſeveral Caſes in our Books con- 
cerningzEvidence upon Leaſes made to try 
the Title, which I ſhall-not at preſent med- 
dle' with, they being of no great uſe ſince 
the alceration 6* Practice in this Action; bue 
I ſhall mention thoſe which are of Dayly 
uſe, and principally aim ar ſuch Evidence 
which is allowed, or diſallowed as to the 
pong of Title to Land, without the know- 
edge of which there ars infinite Failures 
and Non-ſiyits in this Atjon ; and [ ſhall firſt 
begin with Matters of Record, and then 
Matters of Fait, Bills, Anſwers, Depoſitions 
and other Sorts of Evidences, as to Antiqui- 
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ties; Pedigrees; and what Evidence a Man 
muſt have to make Title in ſeveral Caſes. 
And Laſtly, Treat of Demurrers upon Eyvi- 
dence and Exemplifications of VerdiQs. 


As to Matters of Record. 


If a Deed be Pl:zaded the Party muſt, 
ſhew it in Court ; ſo if a Record by Plead- — += 


ed, it muſt be ſub pede figili 3 but Evidence 
its not abſolutely necellary to .ſhew eicher, 
if jt can otherwiſe be proved to a Jury, as 
in 1 Vent. 257. In Evidence for Lands in 
Eje&ment in Ancient Demeſne, the Court 
admitted-of Evidence to prove a Record to 
. cut off the Intail (which was loſt) and ic 
may be proved to a Jury by Teſtimony 3 as 
the Decree in Henry the Eighth's time, for 
Tithes in Londen is loſt; yet it hath been 
often allowed there was one. And further in 
this Caſe it ap » That part of the 
Land was Leaſed for Life, and the Reco- 
very with a ſingle Voucher was ſuffered by 


him in Reverſion, and ſo no Tenant to the Long Poſſeiii. 


Precipez yet in regard the Poſleffion had fol- 9» 
lowed it a long time, the Court would pre- 
fume a Surrender. 


' The Copy of a Record may be ſhewed Copy of a Re-} 
and given in Evidence to a Jury, for Re- <6 


.. cords are of fo high a nature, and have ſuch 
great credit in the Law, that-they cannor 
be proved by any other means than by 
themſelves, and no Raſure, or Interlineation 
ſhall be intended in them; and therefore a 
Copy of a Record being teſtified co be true, 

4 is 
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is permicted t& be giyen in Evidence; but 
the ſute' way is Either to exemplitie it uridſer 
the great Seal, or at lexlt under ths Seal of 
the Coutt;- to Rip. Leyftld's Cafe. 

In EjeAment for Lands in Brecknockſhire ; 
Upon Not guilty and Tryal there, The De- 
tendant gave in Evidence, a Recovery in 4 
Writ of Quod ei deforceart , which is their 
Writ of Right at he great Seflions there ; 


and Ife being tehdered therein, the De- 


tendamt prodticed an Exemplificarion of the 
Record under'the Seal of the great Sefli- 
ons, but notthe Record it ſelf. The Phaintiff 
Demurs to the Fyidence, and: the Queſtion 
was, whether the Exemplification maintain- 
ed the Mhe or not. lt was agreed, That a 
Sworn Copy of a ' Record in Wales might 
be given'in Evidence, btit not an Exempli- 
fication, 'becanfe the Couft here ought not 
ro take'tiotice of ſuch an infetior Seal 3 but 
if jt wete Exemplified tinder the great Seal, 
it world be: Evidence and Proof tho the 
Record it- felf were loſt. And yet White- 
head*s Caſe was, That ' art Exemplification 


tinder the Jeal of the Mayor of Brifel, of - 


4 Recovery faffered there under the Town 
Seal; ſhoufd be given in Evidence, tho the 
Record it ſelf could not be found. 

' Note, It mbft be given in Evidence in the 


like njanrier as it is to be pleaded, and that. 


is under the great Seal, Ha#dreſs 118, T19, 
1275. Hewty Oltve verſus Georfe Gowin. And 
by Hales, Exenplification of a Recovery in 
the Marquefs of Wincheſter's Court,in ancient 
PemeMe was allowed becauſe it was anci- 
ent. ' Ohvhad gotten a prefentation to the 
F DE: Parſonags 
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Parſonage of G, in Lincolnſbire, and brought - 

a Quare Impedit, and the Defendant Pleaded 

an Appropriation,and'there was no Licence 

bf Appropriation produced, bit betauſe it was 

ancient the Coart will intend it; and in aft 

ancient Recovery, they would not put one 

r6 prove Seifin of a Tenant in a Precipe, 

Mod. Reps | | | | 

The Scyrograph of a Fine may be given S<yzograph of 
in Evidence. (bur not deliveted to the Jury, * ***- 
2 Sid. 145,146.) in a genetal Wſue in Afize, 
Plawd.' Com. 4.11. 

Note, If a Fine be given in Evidence with Fine and Noa- 
five. years Non-claim, the Fine muft be claim. 
ſhewed with Proclamations under Seal, and 
the Scyrograph will not ſerve. © 

A Fine. or Recovery, ttiay be found by Fine,Recovery. 
the Jury without ſhewing it under Seal; but 
they cannot find againſt what is admitted 
by the Record, Sid. 271. 

The Copy of a Recovery was ſuffered to Copy of Re- 
be given in Evidence, the Recoyery it ſelf covery. 
beitig burnt, Mod. Rep. 117. Green and 
Pr 
; The Court allowed an old Recovery, th6 No Tenane to 
no Tenant to the Precipe could be proved, the Precipe 
but it ſhall be intended, Cro. Fac. 455. Mod. P'9ved 
Rep. 117. Ng 

"Nothing may be delivered in Evidence to 
a Jury, bur that which is of Record or un- 
der Seal, but by conſent, 2 Sid. 145; 

As to Letters Patents, wide infrs Deeds. 
Dyer 167. The Jury find the Conſtat of . 
os Patents. " RES 

e may not ſhew in Evidence to a "TIER 

an Tnſpeximus of a Deed inrolled in Ban _—_— 
4 | if 
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if it be not a Deed of Bargain and Sale inrol- 
led there ; for if it be a Deed of Feoftment, 
the Party muſt ſhew the Deed it lelf, for the 
Inſpeximus is no matter of Record, Stiles Rep, 
445- But by Rolls, tho' the Inſpeximus be the 
Inſpeximus of the Inrolment, and not of the 
| Deed ir ſelf, yer if ic be an Ancient Deed, 
it may be given in Evidence. 
2700 ofa 1 0 Earl of- being a Popiſh Recu. 
Conn: fant convict, preſented the Leſſor of the 
Record being Plaintiff to a Rectory, who was inſtituted 
burnt, proved and inducted, but the Record of the Con- 
in Evidence. yidtion was burne ( as was ſuppoſed ) in the 
Fire at the Inner-Temple. The Defendant of. 
fered to prove it by the Eſtreats thereof in 
the Exchequer, and by the Inquiſition found 
and returned here of Recuſant's Lands. 
Per Hale & tot” Cur?, in ſuch a Caſe as this a 
Record may be proved by Evidence, becauſe 
the Converſion here is not the dire& matter 


Inſpeximus. 


in Iſſue ; as was Sir Paul Pinder's Cale in an ' 


Action of Trover and Converſion for Goods, 
the Proof depended upon a Fieri faciss and 
a Venditioni exponat; and yer in that Caſe, 
Fieri fac pro- becauſe the Fieri facias could not be found 
ved in Evi= npon Record, it was admitted to be proved 
Ge. - in Evidence, Hardr. 32 3-- Kvight and Daw 
" 
But when he that ſues an Elegit, brings an 
Eligit mult be Eje&ment to try the Title, he muſt in Evi- 
ſhowed. dence ſhew the Elegir filed. - 
Tranſcripe of _A Tranſcript of a Recard, or Inrolment 
a Record, or of a Deed, may be given. tn Evidence, for 
tnrolmeac of 2 they are thin [i to be credited, being made 
Pccd. by Officers of Truſt,but Inrolmene of a Deed 


which needs no,lnrolment, is no ms + 
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"The Law of Ejectments. 

" In Ejetment of Lands in' the Pariſh of 
Long Hope ; the Defendant pleads that they 
are part, and held of the Manor of Long 
Hope, which, is - Ancient | Demeſne; and on 


Ifſue thereupon - Doomſday-book was broughe pc... / 
in, by which it appeared, "That the Manor pock. T 


of Hope is the Land of W. de B. who held 
of the King; which Per Curiam doth not 
maintain Iſſue, unleſs the Defendant 
had pleaded further, thar the Lands are as 
well known by the. Name of Hope as Long 
Hope ; this Book is the Tryal, and the Coure 
cannot take notice of the ſame, Reſpondeas 
Oſter, 1 Keb. 52.0, Holdy and Hodges, 


Matters of Fait. 


As for Deeds ſhewed forth,. and given in 
Evidence, the Learning thereof 1s excel- 
lently delivered in Dr. Leyfeild's Caſe, 10 
Re 

ke is a Maxim in Law, That be which is 
Party or a = = S_ and i) that 
7 sf16s 7 » tbe Oript Deed 
-# Court, for Arne ack. eve- 
iy Deed two Things are requiſite. 1. That 
it be ſufficient in Law, and this is called the 
Legal Part, and the Judgment of this be- 
dongs to the Judges. The other concerns 
Matters of Faſt ( viz.) if it were ſcaled 
and delivered, and this is tried per Pais; or 
whether it be raſed or interlined, or upon 
Limitation, Condition, Revocation, and the 
like. Therefore it hath been always cthoughe 


dangerous to permit any upon the General 


Iſſue 
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| Ifue to give m'Evidence, that there is ſach 
a Deed qo they have Ace tis __ read, - or 
-oved OO prove it by a Copy. in Caſes of Ex- 
bo _ tremity, as where Deeds are burnt 'by Fire; 
Teſtimony. . apon the General Toe the © Judges will | 
| ſaffer to prove a Deed to a Jury 'by Teſti. 


mony.” - 
And whatharh been faid as 40 the Legal 
Part of a Deed,  Holds' #8 to 'Lereers Pa. 


rents. 
ca. A Deed cancelled by Prattice; was al. 
1 panes lowed to be rexdin Mm ARion wn- 
der that Deed, the Practice” beitig proved, 
Hetley 138. ! {r 23A +4 / 


Leaſe and Releaſe were given in Evidence 
to intitle the Plaintiff, and they were both 
named hec Indentura, and were not indent- 
ed, yet good by Hales, Norf, Afſiſes, 1668. 
Bryam's Caſe. In Negus and -Reynell's Caſe, 
mEvidenceto's Jury it was held, 1: That 
a Proof 'that there wes a Revocation, isſub 

Leiſe 3nd Re. ficient for the Heir, without producing ithe 
leaks. " Deed it ſelf. - 2. Alek recited m theRe- 
leaſe, was admitted'to be: proved by Wit- | 
nefſes ro the Releale, wither Hhewing the 
Leaſe it ſelf, whidy was imberoſted by «Hh 
Leſfor of the Plaintiff, . P.' x y (Car: 2. B. y* 
R. J j 4 Ph SG 
And the Copigs/ of Deeds have teen ad. J'be- 
micced in Evidence; che Original' agreed tw &n 
be burnt. So in Eje@tment at 'the Bar, 4 T 
Copy of a Deed'barne, made” by the Wit- $61 
neſs, to carry (abwit #6 Council, was allow £4 
ed for Evidenco; fo wes Dewſek Cale at Ow f. 4 
and Thys's Caſe. The Teſtimony of a Wit- 
neſs of the Contents of a Deed _ 
uc 
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heh Witneſs was refuſed at Lew Afienb 
a Windbam, tho' the Deed were in the Adver 
-e: | aries own Cuſtody, Mod. Rep. p.4 MM. 2x 
AY Tris faid, Thar of Depdiagood 
:1 Itis fa a 2 
” Evidence where __— ath the 
zal | Deed, and will nor produce it, dads Rey. 
J1. 2 Keb. 4.8 3. IS Car. 2.. Stroud and Hill, 
' | - One claimed under 4 Leaſe for years of 
al. [* panond, uy and _ r_ iy 
1. | Leaſe from .a Nomina thoreok, 
4, | founded in .che Cartwdral Church of Lineols; 
} Land he offered (at a Tryal ac Bac in EjeQ- 
ice | ment.) to read a, Copy of a Leafs our of Sa 
1th || the Leiger-Book: of the ach Chapter of 1.;%.-Bouk | 
nt- Lincoln, but:.it was diſallowed per Curian; no Evidence. 
58, {for the Book itſelf is but a Copy,, and a Co- 
if, {py of a Copy is no Evidence,. P. 27 Car. 2, 
hat $ B. R. Cottere/'s Caſe. Leiger-Books and Pa- 
ſuf. Iper-Books cannot be exemplified, but when 
the Joffered in Evidence,” muſt be produced then 
Re. felves, Hardr. 117, 118. | 
The Recital of a Leaſe, without ſhewing ,_ . Ps 
it, ruled ro be noEvidence upon a Demur: ,,.- ** 
rer, Ra. Entr. 318. 1 & 2P.& M. Rot. 13, 
B.R. cited. Hardy. 119, 120. 
A Copy of the Counterpart of a Leaſe, Countergart of 
_ —_— being Loſt, allowed to be Evi- * <*& 


'Tho? the. Seals be broken off a Leaſe, yet _ broken 
the Deed may be given in Evidence, 1 Mod. 
Bp fol. 11. 2. if the Deed be pleadable. 
A Copy of a Court-Roll may be given in Copy of Caut- 
Enidence, where the Rolls are loſt or not Rell. 
b I5 Car. 2. B. KR, Snow and Cwuiler. 
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Difference be» 


tween pleading Chew it in Court 3 but if it be given in Evi. 


a Deed, and 
giving it in 
Kvideace, 


Bill of Excep- 
tions on the 


The Lawof Ejectments. 
For if a Deed be pleaded, the Party muſt 


dence, it is not neceſſary to ſhow it, if it 
can otherwiſe be proved to a Jury ; for Wit 
neſſesmay prove the Contents of a Deed 
or Will, and fo the Jury may find them, che 
Deed or Will not being found in bec verbs, 
Stiles p. 34. Wright and Pindar. 

A Deed made bsforethe time of Memory, 
may be given in Evidence, tho' it cannot be 
pleaded. An ancient Decd is good Evidence 
without proving or Sealto it, P. 17 Car. 
B. R. Wright and Sherrard. 

A Will, under which a Title of Land i 
made, muſt be ſhewed ir ſelf; and the Prz 
bate is not ſufficient : Contra, if it were on 4 
Circumſtance, or as Inducement, or that the 
Will remain in Chancery or other Court b 
Special Order of ſuch Court, 1 Keb. 117. K 
den and Thalkill. > Rolls 678. So is Brett| 
A Probate of a Will by Witneſſes for Lands 
is not Evidence at Common Law. And ns 


thing can be given in Evidence againſt thej © 
Probate of a Will, but Forgery of ir, or iff} 2 
being obtained by Surprize, and fo it's conf 
clufive, Raym. 405. b 
Error was brought of a Judgment in C.BJ 1 
in Ireland in Ejettment : The Queſtion wa c 
0 


upon a Bill of Exception, for that the JuftiY- 
ces of the Bench rhere would not direct thefj 8' 


Prodice ofa Jury, that the Probate of a Will before tha ©0 
ill, 


Archbiſhop of Canterbury ( the Teſtator 0) Un 

ing in his Province ) and alſo the Biſhop af 4 

Fernes, were ſufficient and concluſive E 

dence, but only affirmed it was good Evi 

dence, leaving it to the Jury. To which rel 
ot 


The Law of Ejectments: 


other Parry ſhews in Evidence Letters of 
'Adminiſtration of the Goods under Seal of 


the Primate of Ireland. The Title was for 
a Leaſe for years in Ireland, claimed by the 
Leflor of the Plaintiff under the ſaid Admi- 


- niſtrator : And Judgment was affirmed Per 


Curiam. 


Where Bills, Anſwers, Depoſitions, &c. in 


Chancery, ſhall be good Emwidence in this. 


Attion, or not. 


In Ejefment the Defendant that made 
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Bill preferred 


Title as.a Purchaior under a Deviſee, and by the Heir a- 
ſhewed only a Bill in Chancery preferred by gainit the De- 
the Heir, under whom the Lellor of the viſe, ferring 


Plaintiff claims againſt the Deviſee, where- 
by the Will' was fet forth, and contefſed in 
the Anſwer. But per Curiam it is. no Evi- 
dence, tho? a Pollethon were proved accord- 
ingly in the Deviſee, and that this had been 
confeſſed by che Plaintiff in a former Trya', 
2 Keb. 35. Evans and Herbert, And yet in 


14 Yemr. p. 66. A Bill in Chancery was faid to 


te given in Evidence againſt the Complai- 
nant. 
- On a Tryal in Eje&#ment, it was ſhewed 


| for Evidence, That the Defendant P. was 


guilry of Simony for giving 1007. per Annum 
to 44. the Patron; and to prove this they 
ſhewed a Bond conditioned to pay 100/. per 
fAnnum generally : And they ſay, That an 
Action of Debt was brought againſt P?, and 
P. had preferred his Bill in Chancery to be 
relieved againſt this Bond, and by ic diſclo- 

led 


forth the Will; 
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fed that it-was entred into for the Cauſe 
aforeſaid. But to that it was Anſwered, That 
P. was preſented by G. bur it appeared that 
G. afted as a Servant to M. the Patron; and 
Where 2 Copy it was oppoſed, "That this Bill js no Evidence, 
of a Bill ſhall becauſe it. only «contains Matter ſuggeſted 
be read as Evi- perhaps by the Council or Sollicitor, with- 
out the Privity of the Party. But per Curiam 
the Copy of the Bill ſhall be r2ad as Evidence, 
for ir ſhall not be intended it was preferred 
without the Privicy of the Party, and it be- 
ing diſcloſed b & Party. himſelf ; other- 


wiſe they would not allow a Bul in Evidence, 


if there be not Anſwer and other Proceed- 


ings upon it, Siderf. p. 220. Dr. Grawley's. 
Caſe. ; 


But at a Tryal, the Plaintiff to prove his 
Bond, offered a Bill by the Defendant in 


Chancery, which Keeling Chief Juſtice held F 


good Evidence, as in the Parſon of Amer- 
ſham's Caſe. Dr. Crawley, where a Bill by P, 
a Simoniac, to be relieved againſt his Bond, 
was admitted againſt himſelf; this being the 


Drikfc of the Bill, and not any particular Al # 


legation : But the Court would , not allow 
It, | 


Where an Anſwer in Chancery ſhall be good 
Ewidence at a Tryal, or not. 


Fn a Tryal at Bar between Mails and Ber- 
nardiſton, an Anſwer of L. M. ſurviving 
Truſtee, under whom the Plainrift claimed, 
was offered for Evidencs ; bur being after a 
Conveyance by him, the Court refuted ; 


but had it been before, it would be good a: 
| gainlt 


DR O ORONET ©& 
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' Leigh and Ward's Caſe in a Tryal at Bar in not to be read 


' from the King's Bench by Juſtice Eyres to the 


| bz only admitted againſt the Party himſelf 


'liſh Court, is a good Evidence to be given 


- per totam Curiam ic could not be read ; for « x 


The Lat of Ejectments; =”; 


gainſt all claiming under him. - But Twiſdex Anſwer 'good 
denied it, becauſe an Anſwer does not dif. Evidence a. 


. 8ainſt the De- 
v 
cover the whole Truth, and therefore ſhall fendant himkelc 


L bur not againſt 
that made it, and not of one Defendant a- other Parties 


gainſt another, much leſs againſt a Stranger, 
2 Car. 2, B. R. And by Ley, Chamberlain and 
Dodderidge, a Defendant's Anſwer in an Ewg- 


to a Jury againſt the Defendant himſelf, 
but it is no good Evidence againſt other 
Parties, Godb. Caſe 418: 2 Rolls Rep. 311. 
Berisford and Phillips. And if the Defen- 
dant's Anſwer be read to the Jury, it is nor 
binding to the Jury, and it may be read to 
them by the Aſſent of the Parties, Godb. 
326. 
An Infant anſwered a Bill in Chancery by % Ano 

his Guardian ; and it was a Queſtion if aq imma 


Ejettment, where the Infant was Party, whe- in Evidence 
ther that Anſwer could be read in Evidence 783"* ts 
againſt the Infant? This Queſtion was ſent © 


Common Pleas to know their Opinion ; and 
there is no Reaſon that what the Guardian 


ſwears in his Anſwer, ſhould aftet the In- 
fant, 2 Ventr. 1 William and Mary. 


M 


f 
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Where, and in what Caſcs Depoſitions ' ſhall be 
read at @ Tryal, and where not. 


; Regularly the Depoſitions in Chancery or 
= 0 era Exchequer, of 4 Wiles ſhall nor be given in 
the Party be Ewidence, if be be alive: But it Affidavit be 
alive. made, that he is dead, they ſhall in a Cauſe - 

becween the ſame Parties, Plaintiffs and De- 

fendants, Godb. p. 193. Sir Francis Forteſcue, 

' Depoſitions taken in Chancery in perpetuam 

Depoitions no ye; wwermoriam, upon a Bill for that purpoſe 

Evidence, with- 6, hibited, cannot be given in Evidence in 
_ out an Anſwer 

a Tryal at Law, unleſs there be an Anſwer 


T1 put in and produced, Hardr. 3 36.;Raymund. 
Watts's Caſe. - 
Depoſitions be- Depoſitions taken before Commiſſioners - 


foreCommidi. Of Bankrupts, ſhall not be uſed as Evidence 
oners of Bank- at a Tryal,. altho* the Witneſſes be dead ; 
rupts, no Evi. but Depoſitions taken before the Coroner, 
_ at ® with Proof that the Party made them, .if 
J** ... dead, ſhall be good Evidence, P. 18 Car. 2. 
Bick and Browning. 

.-., _Exemplification of Depolitions under. the 
or ri Great Seal, 988. whereby 14 Conveyance 
7 WS made in 986. was loſt and proved : Per Cur, 
being ſo oid, and the Records of the Rolls 
burnt fince, it is good Evidence ; tho? the 

Bill and Anſwer were not in it, 2 Keb. 31. 
In Ejeftment for Lands in Kent, it was 
held upon Evidence by the Court, and by - 
Advice of other Judges, whom one of the 
Barons was ſent to conſule, That if one 
Witneſs be examined for the Detendant de 
bene eſſe to preſerve his Teſtimony upon : 

Bil 
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Bill preferred, and before Anſwer, and up- Examination 
Y on an Order of Court for his Examination 2 before 
made- upen hearing of Council on both ne. ny 
ſides; and if\after Anſwer the Witneſs die yg. ET 
before he beexamined again, he being ſick Brown's Calc. 
all the while, yer che Examinatien . of ſuch 
| a Witneſs ſhall not be read in Evidence, be- 
p cauſe it was taken before Iflue joyn2d, 
BE Divers. Depoſitions in Chancery taken de negogrions de 
bene eſſe, without Anſwer of the Defendant, bene «(3 
, were produced, in Evidence; but che Court 
refuſed to permit the reading of fuch Depo- 
. fitions for Default of che- Anſwer; and it 
1 was agreed, That the Court is not bound to 
4 ſuch Evidence; buce che Courſe io ſuch Caſe 
is by Order of Chancery to require the ad- 
verſe Party to admit ſuch Evidence ; but this 
doth not bind the Courts of the Common 
Las Sir. Thomas | Fones p. 164... Poricye”s 

ſe | 


, p : 

'y Two were made Parties to -a Bill, one 
it had Title, but the other does not claim Ti- 
oj tile, but in his Anſwer ſers forth many things 
which made for the Title of the other De- 


I fendane: And between other Parties in B. R. 
- theſe Depoſitions were prayed co be admic- 
''3 ted in- Evidence to prove the ſame Title 3 
ls | butir was not ſuffered, becauſe whatever the 
I Defendant faith, he faith ic in Detence of 

himſelf and partially. And Chamberlam Ju- 
as ſtice ſaid, The Aniwer of a Dzet:ndant is 
Y * | not good Evidence tor any purpol: but a- 


w gainſt himſelf, 2 Rols Kep.. 311. Berisford « 
and Phillips. 


"" = nk A vo- 
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Decree or De- 
cretal-Order. 


Sir Tho. Fones ,22.4. 


The Law of Ejectmens. 


A Voluntary Aﬀidavit made before a 
Maſter of the Chancery, cannot be given in 
Evidence at a Tryal, Stiles 446. 

Decree or Decrecal-Order under the Ex- 
chequer-Seal, which recites the Proceedings ; 
and if it have Bill and Anſwer, allowed to be 
read, 1 Keb. 21. Trowel and Caftle. 


PEDIGREE. 


In Eje&ione Firme for the Barony of Cocker- 
mouth and the Lands, &c, the Leſſor ſhewed 
an Inquiſition i» tempore R. 2. and finds an 
Intail to Henry Earl Piercy, and derives his 
Title under his Third Son, and offers in E- 
vidence Dugdale*s Baronage, but it was not 
allowed. 

In Eje&ment the Earl of 7hanet makes his 
Title by a Gift in Tail by King Edward II. 
to Robert de Clifford, and the Heirs of his 
Body ; and to prove him tobe Heir of the 


Body of the faid Robert, he produceth a - 


Chart of his Pedegree; which ( deriving him 
from the ſaid Robert ) ſhews him to be his 
Heir. And Sir William Dugdale and other 
Heralds being ſworn, they affirnt that the 


Chart was deduced out of the Recodrs and 


and Ancient Books in the Heralds Office ; 
Lut the Court would not allow this for Evi- 
dence, without ſhewing the Books and Re- 
cord out of which they were deduced. 
And after an Ancient Book was ſhewed by 
them, which was allowed for Evidence ; Sir 
Thomas Fones 224, Earl of Thanet's Cale. 
Office found, is no concluding Evidence, 


II hat 
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What Matter may or muſt be Plgaded, and what 


Matter may or muſt be given in Evidence, 


Ic is a Rule in Law, in all ſuch Actions Reguls. 
wherein one cannot Plead, there the Mat- 
ter to be Pleaded ſhall be given in Evidence, 
and found per Verdi, but where the Party 
may Plead the ſame,is to be Pleaded by him. 

Therefore in Eje&:ione Firme,Treſpals,8c. in 

ARion on the Stat. 5 R. 2.cap.7. and other 

perſonal ARions, a Collateral Warranty Collateral | 
| cannot be Pleaded in Bar ; but he ſhall have Warranty gi- 
the benefit of ic, by giving the ſame in Evi- \* _ 
dence to a Jury, and the ſame is to be found © 

by Verdict of the Jury ; fo is Sezmor's Caſe, 

10 Rep. 97. Thar Collateral Warranty may 

be given in Evidence, on Not guilty Plead- 

ed in Ejefione Firme, becauſe in that and 

other perſonal Afions, that may not be 

Pleaded in Bar, 1 Bulſtr. 166,167. Haywed 

and Smith. 10 Rep. 97. Seymor's Caſe, 1 Rep. 

Chudley's Caſe. 

The Jury may find a Condition to De- Condition to 
feat a Freehold of Land, alcho' it be nor 4x © Free- 
Pleaded; but of things in Grant, they mnſt La by 
alſo find the Deed of the Condition, 21 * ? 
ws nd 'Eſt hich 

e Jury may find Eſtoppe}, which can- ,,,_..... « 

LF nor be Pleaded, and Eftoppels which bind ©?” © 
/ | the Intereſt 'of the Land, as the taing a 
: Leaſe of a Mans own Land, by Deed in- 
; dented, and the like, being ſpecially found 
Gs by the Jary, The Court ought to Judge ac- 
K cording to the Special Matter , 2 Rep. 4. 

| Goddeard's Cale. 

M 3 What 
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The Law of Ejectments. 


Ikat Evidence the Tury ſhall have with them 
after Evidence given. 


The Jury may not carry any other Evi- 

dence with them, but what is delivered to 
them by the Court, and ſhewn in Evidence. 
Upon Evidence to a Jury, to prove F.S, to 
be Heir to #. S. The Court will not accept 
the Pedigree drawn by an Herald at Arms 
for Evidence, nor will ſuffer the Jury to 
have it with them; its but only Intormation 
jor DireRion, p. 8. Jac. B. Plumton and Ro- 
binſon. 
If an Exemplification comes qut of Chan- 
eery, of Witniſſzs there examined upon 
Oath who are Dead, the Jury ſhall have ic 
with them ; not fo if ſome are Living and 
ſome are Dead, p. 10 Fac. B. Tomlmſon and 
Croke. | 

If after Evidence given to the Jury at the 
Bar, and they depart, the Solliciter of the 
Plaintiff come to them and delivers tothem 
a Church Book, to take an Age which was 
given to them, in Evidence before at the 
Bar, and their ſhewed to them, and after 
they found for the Plaintiff; yet this ſhall 
not avoid the Verdi, becauſe it was no 
other than what was given to them in Eyi- 
denc?2 beforeicars and Farthing's Cale. 


i/bat 
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The Law of Ejetments. 


What ſhall be good Evidence to make Title in 
ſeveral Special Caſe, 


A Verdi for the Leſſee is good Evidence 
for a Reverſion in Ejetment, Hardy. 4.72. 

In Ejetment of a Rectory, The Evi As to a Refto. 
dence was of the taking of Tithes only, and 'Y.the raking 
not Entry into the Gleble, and the Plaintiff” n999-m wy 
was Non-luit; fo it was in %erry and YV bee- OM — 4 
ker's Caſe, 1 Keb. 368. for a Refory Con- mens. d 

fiſts of Glebe and Tiches, Lazch. 62. Hems 
and "Stroud. 
A Parſon in the Fje&ment of a ReQory, what thiogs 
(if he will make out his Title) muſt prove a Parſon in the 
Admiſhon, Inſtitution aud Induction ; his Fje<&ment of a 
reading and ſubſcribing the Articles, &e. *fory mult 
and his Declaration in the Church of his *''© 
full and free aflent, and conſent to all the 
things contained in the Common Prayer ; 
and this muſt be proved to be done within 
| the time limited by the Statute, but he need 
| not to ſhew a Right in him_chat preſented 
; him, 2 Keb. 48. Siderf. 221." Dr. Crawley's 
Caſe. 
In Evidence an Inſtitution wichour Pre- Inflitwion 
| ſentation, or Copy of it was refuſed in Without pre- 
| Court ; albeit, a Preſentation may be made may "4" 
by Parol, but proof muſt be made of it, ;.,c.. 
ibid. 

Admiffion, Inſtitution and Indition up- 
onthe Preſentation of. a Stranger, is a good 
matter to bar him, who had Right in .an 
Ejectione Firme, and to put him to his Qua- 
re Impedit, Sid. 22.1. Dr. Crawly's Caſe, 

| M 4 


The Law of Cjectments. 

In Eje&ment. The Defendant had a Leaſe 
of a Prebend made in tempore Hen. 8, and 
expired; and he now claimed a Leaſe from 
a nominal Prebendary thereof , founded 
in the Cathoedral Church of Lincoln. The 
Plaintiff claimed under Letters Patents from 
King James 1. and the Polleflion was ac- 
cording to this Grant; and itwas a Queſti- 
on, if they ought to ſhew how it came to 
the Crown ; but the Poſleflion having gone 
with it, The Court did preſume the Grant 
ro King 7 ames to be loſt, and Judgment pro 
£aer. as in the Caſe of an Impropriation: 
Hales being Councel, It was infilted, the Im- 
propriation was preſentative eill Ed. qth 
time, and could not be appropriated with- 
outh the King's Licence, quod Curia conceſſit, 
and he could nor produce the Licence 3 yet, 
becauſe it was enjoyed ever fince Edward 
the 4th time as Appropriate, the Court did 
intend a Licence, and that the Patent was 
loſt before the Inrolment, and a Verdi& ac- 
cordingly, p. 27. Car. 2. Coterel"s Caſe. 

In Ejectment for a ſeveral Fiſhing. On Not 
ouiley, if the Plaintiff derive a Title as high 
as the Abbies, he need not ſhew any Pa 
tent, or Derivation from the Crown; but 
the conſtant enjoyment is ſufficient, unleſs 
one be ſued by the Crown, 14 Car.2. B. R. 
vir Chr, Guiſe and Adams. Ng; 

In Evidence to a Jury at Bar, The Defen- 
dant made Title by the Feoffment of the 
Lord 2. to his Son in Law, the Earl of 
C. on which there was no Livery nor In- 
rolment, but both lived together ; but the 
Fatner was reputed Qwner, and paid the 

| Rates, 
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' hath the former Mortgage, to get himſelf G4 


The Law of Ejectments. x69 


Rates, and a year after releaſed and con- © 
firmed to his Son and his Heirs; and this X 
Title was oppoſed, becauſe there was never 

any inception of an Eſtate at Will, no entry 

being proved by the Son after the Deeds 

made. Bur per Cur. The Feoffment with fu- What eucry "2 
ture Conveyances is ſufhcient, both living ——_d 
together, the entry ſhall be intended, and ,.. 1. rows 
need not be ſpecially proved ; whereupon 

the Plaintiff was Non-ſuited, A. 20. Car. 2. 

B.R. Dunaſton and Sir ferom Whichcoat. 

In Berry and Wheeler*s Caſe in Ejecment, ,,.... 
The Council excepted to an Extent, under gegery on 
which the Plaintzff claimed, becauſe after Ele. 
Execution of Fiers facies for part, Elegit was 
for the whole , without mentioning any 
thing levied by the former Elegit which re- 
cited the Fiers facias, but was returned nibi/, 
ſed non allecatur. 2. It was further objeed, 

That it appears, that more than a Mojiety 

is extended : For its faid, That the Defen- 

dant was ſeized of a Rectory, of the value 

of 1001. and other Lands appurtenant, que 

quidem Reftoria ſine terris Glebalibus is the 

Moiety. Bur per Cur. it may be underſtood 

of the Church-yard, &c. diſtin from other 

Lands pertaining, and as long as the Ex- 

tent continues, it cannot thus be denied but 

there is Glebe, 24. 14. Car. 2. B.K. Berry and 

Wheeler, 

| In Ejetment, The Defendant ſhall not Defendant nor 
'give Jin Evidence, a former Mortgage or to give in Evie 
Conveyance made by himſelf, and there. *2c*, © for- 
fore in ſuch Caſes, ics left for him that ave by him 
made Defendant before the Cauſe comes to 

Tryal. If 


I70 
Long Pollcſſi- 
on. 


The Law of Ejectments. 


If an ancient Deed of Feoffment be ſhew: 
ed, but not Livery upon it, if Poſſeffion 
have gone along with the Deed ; this is good 
Evidence to a Jury to find Livery, 2 Rolls 
Rep. 132. 

He which affirms the matter in Iſſue; 


” ought firſt ta make proof to the Jury; and 


Vhether par= 
cl of a Prio- 
wy Certificate. 


Leaſe by twoy 
and one was 

Leflor for life 
remainder to 
the other. 


Leaſe by two, 
where one had 
nothing in the 
Land. 


when the Priories were ſupprefſed,, a Com- 


miſſion iſſued, and a Certificate upon this; 
upon all the Poſleflions, and their values 
which belonged to the Prioriesz and there- 
fore it is good Evidence in Iſſue, whether 
Land was parcel of the Priory or not, that 
no mention of it is in the Certificate, - Lit. 
Rep. 36. 


Variance of the Evidence from the Declare 
ration, or what Evidence ſhall be ſaid \to 
maintain the 1/ſue. 


In Ejeftione Firme, if the Plaintiff De- 
clares upon a Leaſe -made by two, and 
gives in Evidence, that one of the Leffors 
was Leſſce for Life, the Remainder to the 
other; this is a material variance from the 
Declaration, in as much as this is only the 
Leaſe of the Tenant for Life, 2 Rolls Abr- 
719: England and Long. 

So if a Man Declare a Leaſe by two, 
where one had nothing in the Land, and 
{o. void as to him ; yet this is a material ve 
TIanCe id. ibid. So if a Man Declare of a 
Leaſe made by Baron and Feme, «and gives 


in Evidence a Leaſe made by the Husband 


only, this is a material variance. 
$0 


The Law of Ejectments- I7I 


"So it is, if a Man Declare of a Joynt By Joynt Leaſe, 
Leaſe made by two, and ir appeareth upon 9 they are 
the Evidence, That the two Leffors were _— 
Tenants in Common, and fo ſeveral Leaſes, : 
this is a material variance. Burt otherwiſe ir 
is, if it appear upon the Evidence, That the 
two Leſſors were Copartners, tor this is one 
Leaſe being made by them, Cr. Fac. 166. 
Montler's Caſe. | 

If the Declaration be of a Leaſe of three The Acres and 
Acres, a Leaſe of a Moizty in Evidence, Leaſe of a 
will not maintain the Declaration, for it is *ieY: 
not the ſame Leaſe, bur in Seabright's Caſe, 
B.R. 4.0 El.and Cooper and Franckizmg's Caſe, 
14 Fac. Ejettione Firme of 20 Acres , the 
Jury found him guilty of the Moiety, ahd 
Not guilty of the reſidue, the Plaintitf ſhall 
have Judgment againſt Plowden 2.24. Brake 
and Right's Caſe. 

The Declaration in Ejefiment was of a 
fourth part, of a fifth parc, in five parts.to 
be divided 3 and the Title of the Plaintiff 
upon the Evidence was but of a third part, 

a fourth part, of a fifth part in five parts 
to be divided, which is but a third part of 
that which is demanded in the Declarati- 
on: And it was ſaid, The Plaintiff cannot 
have a Verdi, becauſe the Verdi& in Versid tobe . 
ſuch a Caſe, ought to agree with the De- taken accord- 
claration ; but per Car. the Verdi&t may be ing *o the 
taken according to the Tirle, and fo ir was, '** 
Qs. how the bhabere fac, Poſſeflion in ſuch 
caſe ſhall be executed, Sid. p. 229. Ablere 
and Skinner. 


The 


Coprtners. 
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Variance 2s to 


r:ime. 


Fvidence of 
&wcc Acres 
then delcared. 


Fjeciment of 
Meadow and 
Palture, and 
zhe Evidence 
s de Herbegio 
ans Pannagio. 


The Law of Ejectments. 

The Plaintiff Declares of a Leaſe made 
the 140f January, 39 El. Hab. from the Feaſt 
of Chriſtmaſs then laſt paſt for three years, 
and upon the Evidence the Plaintiff ſhew- 


ed a Leaſe bearing date the 13 of Fanuary 
eodem ann. And it was found by Witneſſes, 


that the Leaſe was Sealed and Delivered up- 
on the Land the x 3th day. Per Cur, Not- 
withſtanding this variance, the Evidence 
is good enough to maintain this Declara- 


tion, for if a Leaſe was Sealed and Deliver-F 


ed the 13 day, it was then aLeaſe of the 14. 
4 Leon. p. 14. Force and Foſter. 

The Plaintiff declared in Eje&ment of 
109 Acres of Land, and ſhewed his Leaſe 
in Evidence of 40 Acres. And it was urged, 
That he failed of his Leaſe, for there was 
no ſuch Leaſe, as that whereof he did 
Count, But per Cur. it is good, for ſo much 
as was contained in his Leaſe, and for the 
Reſidue the Jury may *ftind the Defendant 
Not guilty, Cr. Eliz. p.13. Guy and Rand,and 
yet it is held, 2 Rolls Abr.72.Brown and Ell. 

If the Plaintiff Declare in Eje&tment up- 
on a Leaſe for years of. three Acres, and in 
Evidence he ſhews but a Leaſe of a Moiety, 
this is a. material variance, for it is not the 
flame Leaſe. Ejefione Firme of ſo many 
Acres of Meadow, and ſo many Acres of 
Paſture. Upon - Not guilty, the Jury find 
a Demiſe de Herbagio and Pannagio of fo 
many Acres ; the Queſtion was in Wheeler 
and Toulſon's Cale, Hard. 330. If this Evi: 
dence ſhall maintain the Itſue, The Court 
inclined it did not. Eje&tment doth lie of 
a Leals of Herbage, and then by the ſame 

Reaſon, 


- 
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Reaſon, the Plaintiff ought to Declare ac- 
cordingly, and Herbage doth not include 
# || 211 che profic of the Soil, bur part of it. 
The Declaration was of a Joynt Leaſe joynt Leaſe, 

* | niade by two, and on Evidence it appears by Tenants in 
they were Tenants in Common : By three Common. 
T Juſtices againſt one it is good, Cr. Fac. 166. 
Mantle's Caſe, $3. 
” Ejetment was of Lands in Oxenbope, and 

the Witneſles upon examination did ſwear 

there were twoOxenbopes, upper, and nither, 
, without Addition ; and upon this the Plain- 

tif Nonſuited at York Aflizes. 
4+ if a Man Declare of a Leaſe made by 
f Baron and Feme, and gives in Evidence a 
p Leaſe made by the Baron only ; this is a 
| Py material variance. 
"| Note, The day of the Filing of theDe. .. 
claration in the Ejetment, may be given 

h in Evidence, where the Demiſe is laid the 
x fame Term , Vid. Siderf. p. 43%. Perdjer's 

" | Caſe. | 


Of Demurrer to the Evidence, 


| It was held by all the Court upon Evi-. nequrrer on 
y dence to a Jury, Thar if the Plaintiff in E- grigence. 
jeftione Firme, or other Action, gives in E- 
% ridence any matter in Writing or Record, 
af 2 Sentence in the Spiritual Court, (as 
W Þ it was in this Caſe) and the Deſendant'of- 
Jer fersto Demur there upon, The Plaintiffoughe 
to joyn in Demurrer or wave the Evidence, 
becauſe the Defendant ſhall not be compel- 
of | 9 to put a matter of difficulty to the Lay- 
gents, 
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In the King's 


The Law'of Ejectments; 


gents, and becauſe there cannot be any va- 


riance of a matter in Writing ; but if ei- 


ther Party offer to Demur upon any Evi- 
dence given by Witneſs, the other unleſs he 
pleaſeth ſhall not be compelled ro joyn, be- 
cauſe the *Credic of the Teftimcny is to 
be examined” by a Jury, and the Evidence 


is uncertain, and may be enforced more or 


leſs ; but both Parties may agree tojoyn in 
Demurrer upon ſuch Evidence, and if the 
Plaintiff produce Teſtimonies ro prove 
any matter in fa&, upon which a Queſtion 
ariſeth, if the Defendant admir their Te 


ſtimones to be true. he may Demur; but 


in the Caſe of the King; the other Party 
may: not -Demur upon . Evidence ſhewn in 
Writing, or Record for' the King, unleb 
the King's Council will thereunto aſſent: 
But the Court in, ſuch Cafe, ſhall charge'the 
Jury co find fuch ſpecial matter ; bur this 
by Prerogative, who may waive the Demur- 
rer, or take Iffue at his Pleaſure, Cro. Eli 
751. Midlet and Baker, 5 Rept. 104. Baker's 
Caſe. 

And in 1 Is. p. 72. If the Plaintiff in E 
vidence ſhew any matter ,of Record 
Deeds, or Writings, or any Sentencc in the 
Eccleſiaſtical Court, or other matter of E 
vidence by Teſtimonies of Witneſſes, or 6 
therwiſe, whereupon doubt in Law ariſeth 
and the Defendant offer to Demur in Lav 
thereupon, the Plaintiff cannot refuſe to 
joyn in Demurrer, no more than in De 
murrer on a Count, Replicat. &c. and fo 
e Converſo, may the Plaintif Demur in Lav 
on the Evidence of the Defendant ; = che 

ing 


þ 
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King's Council ſhall not be inforced to 
joyn in Demurrer. A Demurrer to Evidence 
never denies the truth of che. fat, but con- 
feleth the fac, and denies the Law to be 
with the Party'that ſhews the fat, Plowd. 
Newis and Sthelaftica's Caſe. 

If a Demurrer be upon the Evidence, the 
Evidence ought' to 'entred + werbarim, Keb. 


17s ky 
| Exemplification of aVerdit>. 


A Verdi&-againft one whom either the 
Plaintiff, or Defendant claims, may be gi- 
yen in Evidence-agajnſt the:'Party ſo claimn- 
ing ; Contra, if-neicher claity under ity Afich. 
1656. B. Ri Duke and YVemres.\ 

if a Verdi» paſs:for ewo-Deſthdants, al- 
tho' by defailc: of ones nor: putting in Bail, 
They' may«nort have Judgment, yet they 
may exemplifie their . Verdi&; to give this 
in Evidence to another Jury; 2 Rolls Rep.46. 
Dennis and: Bremblecat.  . ©: [ 

In Ejetmenr brought by-a Reverſioner, or 
Debe upon the Statute of 'Tithes, Ed 6. 
brought by a ——_—_—_— of Tithes,' after a 
Verdi& at Law; the Leſſee-.or the preſent 


'E > >iagrnV the Reverſioner of the Lands or 
Tit 


es, ſhall hive advantage of the Verdi, 
and gave it -in Evidence : And-the Reaſons 
ae, becauſe- "they 'cannor. be immediate 
Parties to the Aion or Suit, ' for that maſt 
be proſecuted by the Leflee or preſent Te- 
nant, and-they may give in Evidence, as 
well as che Plaintiff himſelf, - Hard. 2. Rep. 


47% 
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CH AP. XII 
Rales for Learning of Special Verdifts, Of E 


Foppels found by the Fury, and how they ſhal 


bind. What # @ material wariance between 
. the Declaration .and Verditt. " Of priority of 
Poſſeſſion. Where the Special Concluſion of 
the Verdift ſhall aid the Imperfettions of it. 
Where, and in what Caſes the Verdidt s make 
the Declaration good. Verdif Special taken 
according to intent. Difference where the 
Verdift concludes ſpecially on one Point, and 
where it concludes in general, or between the 


y Concluſion-of the Fury and their Re- Þþ- 
er 


ence to the Court. Circumitances in a 
Special Verdifh, need not be. preciſely found. 
Where the Fudges are not bound by the Con- 
cluſion of the Fury, Of 'certainty and un- 
certainty, in a Special Verdift. Of the find- 
ing quo ad reſiduum,' certainty or uncertain- 
ty in reference to Acres, Pariſhes, Vills, Place, 
Of Verdif# being taken by Parcels. How the 
Eje& ment of a Manor to be brought, Of a 
Verdift, on other Leaſe or Date than is de- 
clared upon, which ſhall be good or wot. Of 
the Furies finding parcel. Where Verditt ſhall 
be good for part, and woid for the reſidue. The 
time of the Entry of the Plaitiff *s Leſſor where 
material. Where the Fury ought 10 find an 
aFual Ouſter, on him that bad the Right. 
Prout lex poſtulat, how to be wnderttood, 
Where, and in what Caſes Special Verdid 
may be amended. 


A 


- and agtee to amend the omilions or mi- 
N 
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A General Verdi, 


FF at a Tryal at Bar there be matter in 


Law,and the Judges agreeto it,and fo the 
ury do not find it Specially, but give a Ge- 
neral Verdi&, The Judgment ſhall be ac- 
cording to the Verdi&t, and cannot be 
ſtaied, 1 Bulfr.118. Platt and Sleep. 
Eje&ment of ſeven Meſſuages ive Tenemen- 
tis, is ill after a General Verdi&; and its ill 
on Demurrer ; but this might have been 
helped by taking Verdi& of either. So it is 
where Ejetment is de Meſſuagio & Tene- 
mento, its ill after a General Verdi&, 2 Keb. 
$9. $2. Burbury and Yeoman ; in this Caſe the 
Verdi& was general for the Plaintiff, for the 
Melluages, and non cp. for the Tenements 
it ſeems it had been good. But Hales Chief 
Baron, refuſed to allow of ſuch finding in 
the Home Circuit : And ir was ſaid by the 
Court as this Cale is, The Plainciff may not 
Aid himſelf per releaſing of part, as perhaps 
he might, had there been Lands alſo in the 
Declaration, 295 Meſme Caſe. 


But firſt, I thall ſer down two or three Council to ſab- 
things obſervable, az Rules or Direftions of fride the _ 
the Court, in reference to Special Ver- 59""*in Que- 


dias. | Special Vers 
It was made a Rule of Court, That in "3 F 


finding of Special Verdi&ts where the Points 
are ſingle, and not complicated, and no 
Special Concluſions; the Council if requi- 
red, ſhall ſubſcribe the Points in Queſtion, 


miſtakes 


t; 
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ſtakes in the mean Conveyances according 
to the truth, to bring the Points in Queſti- 
on to Judgment. ' It was likewiſe O:d:r'd in 
RolPs time, That the unneceſſary finding of 
Deeds, in hc werba upon Special Verdiats, 
where the Queſtion reſts nor epon them, 
but are only derivative of Title, ſhall be 
ſpared and found briefly according to the 
ſubſtance they bear in reference to the 
_— be . it Feofftment , Leaſe, Grant, 


E, 
Note, In 2 Rolls Rep. 331. An Attachment 


againit the De- yas awarded againſt the Defendants, be- 


fendant, be- 
cauſe be would 
not bring in 


cauſe they would not bring in their Evi- 
dence, for to have a Special Verdi& in E- 


his Evidences. jeftione Firme; and this by the courle of the 


Eſtoppels found 
by the Jury. Tntereſt of the Land, as the taking of a 


Court, becauſe there is no other remedy. - 


As to the Rules of Special Verdif. 
Eſtoppels, which bind the Intereſt of the 
Mans own Land by Deed indented, and the 


' like being Specially found by the Jury, 'The 


Court ought to Judge according to the Spe- 
cial matter; for che Eitoppels regularly muſt 
be pleeded, and relied upon by apt Con- 
C'uſion, and the Jury is Sworn ad weritatem 
dicendam ; yet when they find veritatem fa- 
fr, they perſue well their Oath, and the 


Court ought to judge according ro Law. So - 


may the Jury find a Warranty, being given 
in Evidence, tho? it be not pleaded, 10 Rep. 
97. Vide ſupra tit. Evidence. And if the Jury 
find the cruth, the Court ſhall adjudge ir to 
be a void Leaſe, wid. Cr.Eliz.14.0,Sutron and 
Rawlin's Calc, In 
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In Eje&#ment, if it appear by the Record 
of I Special Verdi&, that the Plaintiff had 
Priority of Poſſeſfion, and no Title be 

roved for the Defendant, the Plaintiff ſhall 
Low Judgment, as int Coryton's Caſe. F. 
Hiblin was ſeiſed in Fee of 'the Lands in 
Queſtion, and by his laſt Will deviſeth un- 
to A. H, Leſſor of the Plaintiff, if my Son 
T. H. happento have no lIflue-male after the 
Death of my Wife ; and if he have Iflue- 
male, then 5 /. to be paid to 4. H. The 
Deviſor died ſeiſed, leaving Iſſue, Thomas, 
who had R. lfſue-male. Am the Wile of 
the Deviſor ſurvives him, and after dies ; and 
they find that A. and El:z. were Siſters and 
Coheirs of the ſaid R: the Ifſne-male, who 


Kdied without Ifſue. And they found the En- 


try of the Leſſor of the Plaintiff, and the 
Leaſe to the Plaintiff prout in the Declarati- 
on ; and that the Defendant, as Guardian 
to4. and Elzz. ouſted him. The Points int 
Law in this caſe were not argued, becauſe 
it appears by the Record, That the Lelior 
had Priority of Poſſeflion, and there is not 
ry Title found for the Defendant. For tho 
tbe found that A4.and E: were Coheirs to 
the Iſſue-male, that is to no purpoſe ; be- 
uſe it was riot found that, they were Heirs 

ff the Deviſor; and the Eftate-Tail ( ad- 
nitting it were fo ) appears to be ſpenc by 
e Death of Thomas Hiblin without Heir- 
nale, and ſo they had no Title; and chen 
be Priority of Polſ:flion only gives a good 
[idle to che Leſſor of the Plaintiff againſt 
it Defendant and all the World bc.lides, 
N * bue 
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but only againſt the Heir of the Deviſor, 2 
Sanders 112.Allen and Rivington, 5 
In Bateman and Allen's Caſe there wa 
Special Verdict in Ejettment, ſed utrum the 
Entry of the Defendant upon the matter. be 
lawful or not, they pray Advice. - And if 
the Entry were lawful, they find for the De 
fendant, if not, &c. Now foraſmuch as in 
all che Verdi& it is not found that the De. 
fendant had the primer Poſſeflion,-nor tha 
heentred in the Right, or by theCommand 
of any who had Title; but it is found he 
entred upon the Poſſeflion of the Plaimif 
without any Title, his Entry is not Jawful, 
and the Plaintiff had good Cauſe of Action 
againſt him, wherefore the Plaintiff thi 
recover, and fo held all the Court ; whe 
fore they would not hear any Argument ast 
matter of Law. But if the Concluſion « 
the Verdi had been f, &c. whether the 
Entry of Hill and his Wife were lawful « 
not, then the Judgment ſhould have hee 
upon Matter in Law ; for that it ſhould & -J 
intended that the Defendant had Title, & * 


the Leſſor of the Plaintiff had no Title Ju 
and that the Plaintiff had not Cauſe of ay} 7: 
on, but -now not, Craw and Ramey. Vi li 
infra. Cro. El. 4.37. Bateman and Allen. Plj *: 
Nervis & Scholaftica. fin 

Special Verdict finds 7. B. ſeiſed, and th, 
viſed the Reverſion of all Meſſuages (aff *i 
cept in D.) to the Heirs of the Deviſor, a for 


* that Tho. B. was Brother and Heir, and * 
tred and leaſed to the Plaintiff cill the Dj 
fendant ejeted him, and have found no 
tle for the Defendant, now being there is 


The Law of Ejecments. 


Title found for the Defendant, nor of what 
Land this Eje&tment was (viz. ) That it was 
notlof that deviſed before the Verdid, is im- 

rfe&, and otherwiſe the Plaintiff muſt have 
bad Judgment upon the- prior Poſlleflion. 

In Craw and Ramſey*s Caſe, 2Yentr. 3. the 
Jury find that Patrick who was the Iſſue born 
in England, entred, and was ſeiſed; but that 
he, Anno Dom. 1651. did bargain and (ell, 
virtute cujus the Bargainees were [ciſed prowe 
Lex poftulat, and then bargained and fold ir 
1662. Wild and Archer were of Opinion, 
That the Plaintiff could not have Judgmene 
upon that Verdict, for that they their 
Bargainees ſeiſed prout Lex poſtulat, but they 
find the Defendane entred, and fo the pri- 
mer Poſſeſſion is in him, which is a good 
Ticle againſt che Plaintiff, for whom none 


A . is found, ic being not found that Patrick en- 


tred. But Tirrel and VYawghan (aid, lt fhall 
be intended that Patrick entred ; for a Ver- 
di& that leaves all the Matter at large cothe 


M- Judgment of the Court, will be taken ſome- (gtendment. 


times by Intendment, as well as where the 

Jury conclude upon a Special Point, Car. 

Fac. 64. The Jury find an Incumbent re- 

figned, it ſhall be intended the Reſignation 

was accepted. So Hob. 262. And where they , "ME 

find the Bargainces ſeiſed, prout Lex poſtulat, —_ *e 

that doth not leave it doubtful, whether 

kiſed or nor ſeifed ; bur whether by Right ;+.4. noe. 

or by Wrong, for Seifin muft betaken as ganc hath pri- 

found expreſly, neither do they find any mer ?offeiſion 

other in Poſleflion 3 yet however it che De- f»{t, he ball 

fendant had primer Poſſeſſion, he hall not rang" he 

have Judgment, if no other Title be tound ,;., Tile be 
N 3 : 10T found for hin 
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for him, as in Cr. Car. 57. Hern and Alm 
The Husband makes a Feoftment in Fee 
with Warranty, and takes back an Eſtate to 
him and his Wife for their Lives, &c. The 
Husband dies, the Wife enters ; the Queſtion 
was, if the Entry of the Wife ſhall remir to 
the Eſtate-Tail; but the Jury find the Hul: 
band was ſeiſed prowt Lex poſtulat, but no 
Entry by him 5 and no Remitter can be 


wrought without an Entry, 2 Buliir. 31, 


32s 
 Ejeftione Firme of the Reory of M. of the 
Leaſe of Henry Fowler, and that the Leſſor 
was preſented by che Lord Windſor upon 
Deprivation of A. L. Upon Evidence it ap- 
peared, That the Advowſon was the Inheri- 
tance of the Lord Windſor, who granted the 
next. Avoidance thereof to .Dr. G. The 
Church became void : Fowler, Father of 
Denſs by Simony procures Henry to be pre- 
ented, who was inſticuted and inducted; 
and ſo the King preſented A. L. who was 
afterwards deprived : But ten days before 
Richard Fowler procures a Grant of the next 
Avoidance to F. S. and procures, F. S. to 
preſent Henry Fowler. Per Cur his Preſents 
tion is meerly void, he being diſabled ever 
after to take the ſame place; and every one 
who is in Poſſeſſion, hath good Title againſt 
him and his Leſſee, ſo as the Plaintift can- 
not maintain this Aion, Cre. Fac. 533. 
Booth and Rich. Potter, | | 
If the Plaintif hath not Title according 
to his Declaration, he cannot recover, whe 
ther the Defendant hath Title or not, and 
wheiher he be a Dilleifſor or not; as whers 
al 


_ —__.” as 
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an Infant makes a Leaſe at Will, who enters 
and ouſts the Plaintiff, and the Plaintiff 
brings Ejeftment. Vid. 1 Leon. 211. Cotton 
Caſe. 

Ejeftione"Firme was brought upon a Leaſe 
made by Roan of the Rectory of, &c. Spe- 
cial Verdict found Glover pur in a Caveat to 
the Biſhop in the Life of the Incumbent; 
the Incumbent dies, and afterwards by the 
Preſentation of Mantle, Morgan was infſti- 
earted, And after Wingfeild preſents Glover, 
who was inftituted and inducted ; and after 
the King preſents - his Clerk Roan, who was 
inducted; and afrer Morgan was inducted, 
and after Roan enters, and lets to the Plain- 
tif, who upon the Entry of the Defendant, 
brought his Aftion. Now Morgen was in- 


ſticured, and after Glover was inducted, 


which was void ; but by that he had the Pol- 
ſeflion, and afterwards Roan the Preſentee 
of the King is inducted; and after Morgan 
inducted ; and after Roan enters, and Glo- 
ver entefs upon him : The Queſtion was, 


"Who had better Poſleflion Roan or Glover ? 


Per tot? Cur? Roan had the better Polleflion, 
if it be admitted that the King had not any 
Title to preſent 3 for tho* Glover had the 
firſt Poſſeſſion, yer his Poſſefion was defear- 
ed by the Induction of Morgen, who had 
the true Right; and then when Koen enters 
upon him, he had the firſt Pofleflion,. and 
better Right againſt any other prater Mor- 
gan; and by Conſequence the Action will 
lie by the Leſſee of Roan againſt Glover, 
Moor 19 1. Hicthors and Giover. 


N 4 On 
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On Special Verdi& it was found, that it 
was Copyhold, parcel of the Manor of S. 
demiſable for three Lives, and that by the 
Cuſtom of the Manor the firſt Name in 
the Copy ſhould enjoy it during. his Life, & 
fic ſucceſſive;, and that the Lord A. granted 
it by Copy to Alice W.R.W. and F.W. her Sons 
for three Lives ; that R. W. made Waſte in 
cutting down Timber Trees. Lord A. ſei- 
ſed it, and granted it by Copy to the Lef- 
for of the Plaintiff for his Life, and after li- 
cenſed him to let Tenements infra ſcript? 
in quibus, &c. for five years, if 7. the Leſſor 
of the Plaintiff ſo long lived ; that he let to 
the Plaintiff for three years, who entred, 
and the Defendant ouſted him. Er ſuper 
totam, &c. per Cur”, inaſmuch as it isa good 
Leaſe made to the Plaintiff, and no Title 
at all appears for the Defendant, but that he 
entred upon the' Plaintiff*s Poſſeflion, and 
not by Command of any who had- Right, 
altho' there were ſome matter between the 
Plaintiff and the firſt Copyholder, yet Judg- 
ment ought to be pro. Quer', Cro. Gaeh 36, 
WWorledge and Benbury. © d MR 

Soin Powel and Goodard*s Caſe, Tr. 2 1 Car. 

2. B. R. in Ejeiiment, 'Special Verdi finds 
W.G. \eiſed in Fee, and deviſed thatP. and 
F. G. ſhould be Truſtees, and take the Pro- 
fits till the full Age of H.' G. whom he 
makes his Heir. 'W. G. doth” authoriſe his 
Feoffees to ſell ſo much of his Lands for pay- 
mnt of Debts and Funeral Charges as in 
their diſcretions ſhall. ſeem meet. The Fe 
offees for 801. Leaſe for gg years to begin 
after the Death of R.G. and his Wife, to 
in | three, 
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three, one whereof is Leflor of the Plain- 
tiff ; it was found at thetime of the Sale, that 


| all the Debs were paid. Per Car”, the Fee 


being given away from the Heir of the De- 

viſor, Priority of Title is a ſuthcient poſleF p,oriry a fur. 
fron, unleſs ſome Title be found for the De- ficient Title. 
fendant, and primer Pofleffion is good 

where neither Party hath Title; and in this 

Caſe the Leaſe was adjudged void, the Tru- . 

ſtees not being enabled to ſell farther than to 

latisfie Nebts. 

In Wallis Caſe, Stiles Rep. 291. Special Where primer 
Verdi& was on a Copyhold-cuſtom, the pri- Poſſeſſion 
mer Poſſedion will make a Difſeiſin, if the 93k#: aDiſſei» 
Cuſtom be not well found ; it was not found 
in that Caſe that the Land was demiſable 
according to the Will of the Lord, and fo 
it may be Free-Land, and the Cuſtom did 
not extend to it; nor is it found that the 
Parties to whom the Lettor of Attorney — 
was" made to ſurrender, were cuſtomary Te- 
nants, and then the primer Poſſeflion by 
the Defendant will make a Diſſeiſin, and 
Judgment pro Quer?. 

In Eje&#ment prior Poſleflion is a good Ti- , _ 
tle againſt the King's Preſentation, but not —_— - 
ſo in a Quare Impedit for there the Incum- nc Title 
bent ought ( altho' Defendant ) to make a again the 
Title againſt the King's Preſentation with- King's Preſen. 
out Title, as is the Book 5 H. 4. 31. but if *tisn, nor 
the Incumbent be in by Entry of his own ng 
Head, without Preſentation, it is not ſufh- POPs 
cient in either, x Keb. 503. Brown and 
Spencer, 


The 
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Si conflare po) 3, The Special Verdi& is good, /f cor 
pr fare gr that ir is the ſame place and the 
le c—_— ' ſame Land in the Declaration mentioned, 
although it be not found expreſly ; and al. 
P—__ the Jury find not that it is the ſame 
Land in the Declaration mentioned, yet if 
they find the Entry and Eje&tment accord- 
ing to the Declaration, it is ſufficient ; and 
thereforethe Miſtake of a Letter, or Addi: 
tion of a Word ſhall not hurt thg Verdi, 
ft conFlare poterit, &C. Siderf. p. 27. Hoare and 
Dax. 
4. In many Caſes the ſpecial Concluſion 
The Special of a Special Verdict ſhall aid the Imperfedti 
Special Verdi, Ons of it. If the Jury find a Special Verdid, 
ſhall aid the and refer the Law upon that Pecial Matter 
imperfections to the Court, although they do not find any 
Title for the Defendant, which is a collate- 
ral thing to the Point which they refer to 
the Court, yetthe Verdi& is good enough; 
for all other things ſhall be intended, ex- 
cept this which is referred to the Court, As 
in Eje&ment, if the Plaintiff declare upon 
a Leaſe made by A. and the Jury find a 
Special Verdi and matter in Law upon a 
Power of Revocation of Uſes by an Inden- 
ture and Limitation of new Uſes, and then 
a Leaſe for years made to the Plaintiff by 
the Leſſor in the Declaration, and another 
in which there is a perfe&t Variance ; but 
they conclude the Verdict, and refer to the 
Court, whether a Grant of a new Eſtate 


found in the Verdi&, be a Revocation of 


the firſt Indenture, Or not. The ſpecial Con- 
cluſion ſhall aid the Verdi&, fo that the 
, Court cannot take notice of the variance 

between 
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between the Leaſe in the Declaration and 
the Verdi, becauſe the doubt touching, 
the Revocation is only referred tothe Court. 
And alchough they refer to the Court, whe- 
ther this be a Revocation of the firſt In- 
denture, and nor of the former Uſes or Li- 
mication of new Uſes, as it ought to be, yet 


ina Verdi& this is good ; for their inten- 
/ tion appears : But where the Jury find ſpeci. 


ally, and furthermore conclude againſt Law, 

the Verdie is good, and the Concluſion is ns _—_ « 

ill; and the Court will give Judgment upon and the Con- 

the ſpecial Matter without having regard <uſion ill. 

to the Concluſion of the Jury, 5 ;Rep. gy, P'v*rfity be- * 

Litt. Rep. I35. 2 Keb, 362, 412: 11 Rep. 10. van 

Meer 105, 269. So note this Diverſity be- gion and a ſpe- 

tween a ſpecial Concluſion of the Jury, and cial Conclufion 

Reference ro the Court, and a general Con- : 

cluſion and Reference to the Court. A pre- A $pecial Vers 

ciſe]Verdi&t may makethe Declaration good, dit may make 

which otherwiſe would be ill, as the Decla- the Declaration 

ration is of Lands in Sutton Coefeild ; and 89% 

the Verdict finds the Lands in Surron Cole- 

feild, and the Deed is of Lands in parvs 

Sutton infra Dominium de Sutton Colefeild ; (o 

neither |the Verdi&t nor Deed agree with 

the Declaration for the Vill where the Lands 

lie ; therefore no Judgment ought to be gi- 

ven. But per Cur the Verdi& finding Sciſin 

de infra ſcript” meſſuag*, that.is quaſi an ex- 

preſs Averment; and finding that Sutrow 

Coefoild and Sutton Colefeild & parua Sutton 

infrs Dominium Sutton Colefeild, are all one, 

and that they be all in one Pariſh, and 

this being in a Verdi& when the Jury found 

Quid dedit tenement infra ſcript” by Name 
n 
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in the Deed, ſhall be intended all one. ' So 
ics aided by the finding of the Jury, who 
find expreſly that the Biſhop, dedit Tene- 
menta infra Script. Cr. Fac. 175. Ward and 
Walthow, Yelv. p. 101. Meſme Cale. 

5.The Judges are not{bound by the conclu- 
ſion of the Jury, as in Ejetment on a void 
the Jury find Leaſe, that if the Entry of the 
Daughter was not congeable, the Defendant 
is Guilty : Now the Judges are not bound by 
the . concluſion of the Jury, but may Judge 
according to Law, as 10 Ed. 4. f. 75. Tref 
paſs was broughe againſt the Lord for Di- 
ſtraining. The Jury found for the Plaintiff. 
But becauſe the Stature of Marlbudge, is non 
ideo puniatur Dominus, &c. The Court ſhall 
adjudge for the Defendant. So is the Rule 
in Plowd. Com. 114. b. when the Verdict 
finds the fat, but concludes upon it con- 
trary to Law, the Court ſhall reje& the con- 
cluſion,as in Amy Townſend's Cale. The Jury 
find preciſely that the Wife was remitted, 
which was contrary toLaw, for their Office 
is to judge of matters of Fac, and not 
what the Law is. So, it the Jury colle& the 
contents of a Deed, and alſo find the Deed 
in hec verba, The Court is not to Judge up- 
on their Collection, but upon the Deed it 
felf; Moor p. 105.” Lane and Cooper. 

And yet the Court is ſometimes bound by 
the concluſion of the Jury ; as in Eje&ione 
Firme of one Acre, The Jury find the De- 
{endant Guilty of one Moiety, and a Spe 
cial Verdict for the reſidue, and conclude it 
the Court ſhall find him Guilty of all, then 


&c. The Plaintiff cannot have Judgment up- 
on 
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on this for a Moiety, .if the Court ſhall not 
adjudge him Guilty of the whole for the 
Special concluſion cited, 1 Rolls Rep. 4.29. 

1. Special Verdict ſhall be raken according yeraid to be 
to Intent, and the Coure muſt mak? no taken accor- 
more doubts than the Jury does ; the finding ding to laceor. 
matter of Fa& being only the Jurors Office, 
as 5 Rep. Goodales's Caſe , The doubt was, 
whether the payment of 1001. with agree- 
ment to have ſome part of it back again, 
were ſufficient upon a Condition to defeac 
the Eſtate of a Stranger : The Court regard- 
ed not, that there was no Title found for 
the Party that made the Entry, whereupon 
the Action was brought. Ejefione Firme 
was brought by G. againſt #. upon Not 
guilev, the Jury concluded their doubt up- 
on performance of a Condition, by Pay- When the Ver- 
ment of Money by Sir F. P, to one JF. 4ii concludes 
bur yer, in _— up their Verdict, they ſp<cially on ono 
had given the Poſleflion to the Plaincitf by þ,? 
Leaſe, and laid the Entry upon him by W. goubr of no 
without any Title under Sir F. ?. bur that morethan the 


was included and fo not r:garded, Hen. 5 5  Juty doubes, 
a 6a. ſecurs where ic 


But if the Jury conclude upon the Ge- (eiaoitthe 


neral, whether the Defendants Entry were General con. 
lawful or not, which is all one, as if they clufion depends 
had ret:rr'd to the Court whether he be vp2" all the 
Guilty or not; this depends upon all the -=""H = 
Points of the Verdi& indifferently, that vid 

may prove him Guilty or Not guilty, Hob. 

262. So is Caftle and Hobbs Cale, Cro. Fac. 

22. The Verdict was on the pafling by Let- 

ters Patents, and the Jury found, that if 


- they were good Letters Patents, chen for 


the 
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the Defendant, otherwiſe they found for 
the Plaintiff, and they find no Title for the 
Plaintiff : But ir is intended, there is a ſaft- 
ficient Title found for the Plaintiff, unleſs b 
this Patent it be defeated and avoided ; fo 
that if the Jury be ſatisfied, that the Plain- 
tiff hath any good Right by any other man- 
ner of Title, the Court ought not ro doubt 
thereof, 


How, and in what Caſes Special Verdifs ſhall 
be taken by Intent or Preſumption, and what 
things ſhall be ſupplied. 


I Deviſe all thoſe my Lands in Shelford cal- 
led Somerby, to W. in Tail remainder over; 


and it is not found per Verdid, that thoſe 
Lands in the Aion are called Somer:by. Bur 
per Cur. for as much as the contrary is not 
found, it ſhall be intended, that he had not 
other Lands in Shalford, than thoſe which 
were called Somersby, tho? that name be not 
at firſt given them ; for it was, I Deviſe all 
my Lands in Sbalford |ro his Wite for Life, 
and the remainder in Tail prout ante, Co. 
Eliz. 828. Peck and Channel. 

Ic ſhall be intended, that the Reverſon 
continues in the Party, as if a Special Ver- 
dict find that 4. was poſſeſt for years of 
Land, and that the Reverſion in Fee was in 

Reverſion ſhati B. and that A. Deviſe the Term to C. after 
be intended to the Death of M4. whom he makes his Execu- 
contigue. tor, and dies, and M. enter, and during his 
Life C. after releateth his poſſibility ro B. 
and ic is not found, that the Reverſion cot * 
tinns 
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tinued in B. at the time of the Releaſe; yet 

ic ſhall be intend2d to continue in himina . 
Verdict, it being found ro be once in him 
by the ſame Verdict before, p. 13 Car. 1- 
B. R. Fobnſon and Trumper. 

A Life ſhall be intended to be in being yy... 1. 
tho? not found, as was Fretzvil and Mol- ſhall beintend- 
lineux%s Caſe. If the Jury find the Title of cd to be in be-. 
the Plaintiff to be under one, who was "8 
Leſſee for Life, and they find the Eſtate for 
Life, bur do not find the Tenant for Life 
is alive; The Life ſhall be intended and 
ſupplied, the concluſion arid reference to 
the Court being upon other matter. Special 
Vedi in Ejetmert found, that F. F. was 
deprived by che high Commiſſioners of a 
Benefice, and it is found in this manner, 

That fuch perſons autborizati virtute Literar® Jury find wir- 
Patent” Eliz.Reg. and it is not found,that the #te Literar” 
Letters Patents were under the great Seal z 92 vot find 
yet this is | good, and ſhall be intended in a _—_ _ 
erdict, Tr. 13 Car. 1. B. R. Allen and Naſh. 
In Eje&tment, The Verdi was on a Pro- 
iſo of Revocation of uſes, That it ſhould 
be lawful for the Covenantor, being in per- 
et healch and memory, under his Hand 
nd Seal, and by him delivered in the pre- 
lence of three credible Wieneſles, &c. It was 
zreed, That tho? the Verdict do not find 
Covenantor was in perfe& health and 
nemory ; yet that was well enough, tor it 
hall be preſumed, except the contrary were 
dewed, and fo for the preſence of credi- What ſhall be 
M& and ſufficient Perſons. Otherwiſe, if it on un- 
me in the preſence of ſufficient ſubſidy '©'* 2 <on- 
» Hob. 312, Kibbes and Lee. a M7 _— 


Deviſe. 


Bargain and 
Sale. 


Extent, 
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If the Jury find chat F- $. was itifſed in 
Fee, and deviſed the Land to F. D. altho' 
they do not find the Land was held in Soc- 
age, yet that is good ; for this ſhall be in- 
tended, it being a Collateral thing, and it 
being the moſt common Tenure. 

If the Jury find that F. S. was ſeiſed in 
Fee, and made his Will in hc werba, and 
that he afterwards died ; alcho' they do not 
find he died ſeiſed, yet it ſhall be intended, 
he died ſeiſed, and ſo good. But 

If the Jury find the Words of the Will, and 
yet do not fiid the will,theVerdict is not good 
” And if the Jury find a Bargain and Sale, 
and a Fine, and do not mention Inrolment 
or Proclamations, it ſhall not be intended, 
Hob. 262. © 

In Eje&ione Firme, the Verdi finds that 
E. D. the Leſſor, and Conilor was ſeiſedinf } 
Tail of the Manor of B. at the time of chef « 
Recognizance, and that this Manor wsfj 4 
delivered in Extent; but he doth not fayf} Y 

a 
it 


that the Lands in the Declaration were 
= of the - ſaid Manor, and ſo its not 
ound, that this Land was. delivered in Ex L 
rent, and then the Defendant had no Titk.f at 
Per Car. its not material, it ſhall be intended 
in a Special Verdi ; otherwiſe there is no 
Cauſe of a Special Verdi, Cr: Car. 45! 
Cleve and Vere, 
le was objected in Corbet and Srones's | 
p-1653. B.C. The Jury find that after a Fine . 
levied, and before the Ejectment, che inter} va 
eſt of 24. C. F.B. and K. B. of the Land Lf; 


in Queſtion , came to the Leſſor of thil the 
Plait Bur 
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of Plaintiff, bne ſhews not how. But per Cur. Thar the 1n- 
| it'is good enough, for when-the Jury finds **<{ of the 
in-| the intereſt comes to the Leſſor, the Court, me 
| intends all Circumſtances,that ſhall conduce yuc tows nog 
/ to that fact; for the Court doubts not tow, 

in} when the Jury doubts not, 4 Rep. 65. Full- 
nd} 0od's Caſe. 
not The Jucy find that F.C. cam 
ed, | Recorder of London, and Mayorof the Sta- graruee, 

ple, and acknowledged himſelf ro T. R. in 
ind} 200/. Exception was taken , that there 
20d 8 was no finding of any Statute there ; for ir 
ale, was found, that this was ſecundum formam 
ent Staturi, and that it was by. Writing. But per 
led, | Car. its good enough, for all Circumſtances 

ſhall be intended Ray. 150. 
that And there is another Rule in our Books, . 
dinf perſuant co this laſt, in a Special Verdi& ye,4;5 1 "RE 
the the Circumſtances thall be intended, or in ceſſary circum- 
well a Special Verdi, the Circumſtances of e- ftances ſhall 
fa} very thing need nor to be fo ſtriatly found Þ* intended. 
vere} as in pleading. As in Eje&ment, the Jury 
no} found he delivered- the Leaſe upon the 
 £x-f8 Land, but found not, that he had entred 
Cidle.ll and claimed, Cy. Eliz. 167. Willts and Fer- 
ndedf}| min. And in Goodall's Cale, 5 Rep. it was 
is nol reſolved , That all matters in a Special 
45384 Verdi ſhall be intended and ſupplied, 
bur only chat which the Jury -refer to the 
Conſideration of the Courr. 
* Alſo in Melineux's Caſe, Cr. Fac. 146. It 
was excepred toa Special Verdict, That the 
i Life of B. who was Tenant for Life, and 4 Lit 
dl the Leſſor in the Action was not found: 
But per Cur. it ſhall not be intended thu ſhe 
is dcad, unl:(s it been found. And in a Spe- 

O Cial 
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cial Verdi&, all neceflary Circumſtances 
ſhall be intended, unleſs found to the con- 
Some things trary : But ſome things the Court ſhall not 
ſhall not be ;ntend, as in Sadler and Draper's Caſe, Sir 
= pg Thomas Jones, p. 17. where the Cafe wa 
whether the next of the Blood being of the 
half Blood (z. e. whether the Brother of the 
half Blood of the Mother of an Infant, 
ſhall be Gardian in Socage of Land, by dif- 
cent on the part of the Father,) Cro. Eliz. 
_ 825. But becauſe the Verdict gid not find 
that the Leffor of the Plaintiff, who claims 
to be Gardian in Socage, was proximus in 
ſangine a quel, &c. that the Court ſhall not 
intend it, and {o no Title found pro Quer. 
Ideo nil. cap. per Bill. 
If the Jury find a Special Verdict (wis.) 
A. deviſeth his Lands to his Executors que 
u/que they ſhall Levy ſuch Money, or his 
Heirs ſhall pay to them the ſaid Sum, and 
conclude upon the matter f, &c. but they 
do not find the - _ : rs paid on 
Fwrence be. MONey. This quou/que the Heir pay t 
4 210mg Maney, is he of Th Limitation of the 
dition and Li- Eſtate which ought to have been found : 
witation of an Qtherwiſe, the Court who is to Judge upon 
_—_ 4» . the whole matter, ſhall not intend it, 7r.1g, 
the ow Y? Fac. B. R. Langley and Pain. But if in 4 
Special Verdic, the Jury find F.S. was ſe 
ſed in Fee of Land, and made his Will, and 
by it deviſeth all his Eſtate to B. paying 
Debts and Legacies, and refer to the Court 
the matter in Law, (viz.) whether a Fee 


paſſeth by this, but find nor —_ had. 


paid the Debts and Legacies yet this is 4 


good Verdict, becauſe it is a Condition, 
pro- 
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roperly and not a Limitation, Tr. 1651. 
Fibeſon and Kerman; yet if the Verdi& 
find that F. S. was iciſed in Fee of Land, 
and. pofſeſt of certain Leaſes for years of 
other Lands, and by his Will deviſeth his 
Leaſes to F.D. and after deviſeth to his 
Executors all the Reſidus of his Eſtate, 
Mortgages, &c. his Debts: being paid, and 
his Funeral expences diſcharged ; this was 
not a perfe&t Verdi, the matter in Law 
referred to the Court being, whether the 
Executors had an Eſtate in Fee by thisDeviſe 
in as much as it isnot found, that the Debts 
were paid,&c. which is a Condition prece- 
dent ſo as the Executors cannot have it till 
the Debts paid, and wenire de nowo granted, 
Hill. 10 Car. 1. B. R, Wilkinſon's Caſe, Yide 
2 Leon. 152. Allen and HilPs Cafe, Condi- 
tion muſt be puneually found. 


195 


To this purpoſe it is laid down ofcen Finding the 
in our Books as a Rule. That if the Jury {tance of 


find the ſubſtance of the Iflue it is ſuffi- 
cient, as in Eje&tment of a Manor : It the 
Jury find there were no Freeholders, and 
ſo it is no Manor in Law; yer it being a 
Manor in Reputation, and fo the Tenants 
pals by the Leaſes, therefore this Verdi& is 
found for him who Pleads che Leaſe of the 
Manor, for the ſubſtance is whether Bar- 
gain and Sale, des modo irrotulat and not 
faid in fix Months, its good in a Verdict 
bur not in a Plea,; 3 Keb. 180. wide ſuprs 
Corbert and Stones's Cale. 
- If in Eje&ment a Leaſe is pleaded of a 
Manor, &c. and the liſue is quod non dimiſit 
manerium, and the Jury give a Spzcial Ver- 
&'2 Uicts 


the Ifſbve is 
ſufficient, 
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dit, That there were not any Freeholders 
but diverſe Copyholders of the Manor, and 
that it was known by the name of a Manor, 
tho' it was not any Manor in Law for de- 
fault of Freeholders; and tho' this was al- 


Manor in re- ledged in pleading to be a Manor, which | 


patation, and pleading is made by learned Men, and tho' 
__ ſtrit this was in an Action adverſary and not 
amicable ; yet, for as much as the Iſſue is 
triable by the Lay-genrs, and in truth the 
Tenements in which, &c. paſs by the Leaſe; 
the Verdi& is found for him that Pleads the 
Leaſe of the Manor, for the ſubſtance of 
the Iſſue is, whether it were demiſed or 
not, Vines and Durbam?®s Cale cited, 6 Rep. 
77. in Sir Moyle Fincheb's Cale. 
What one can- $, Tt'is a Rule in Law, in ſuch A&Rions 
not plead ſhall 51 which one cannot Plead, there the mat: 
- Harvey by ter to be pleaded ſhall be found by Ver- 
dit, and this well; but where the Party 
may Plead there the ſame is to be plead 
by him, 1 Bulftr. 166. 
The Jury may find a Warranty being 
give in Evidence, for in Eje&ment from 
Treſpaſs, and in Ac on the Satute of 5 R.z. 
cap. 7. A Warranty is not to be pleaded (or 
other perſonal Action :) The nature of a 
Warranty, and to have benefic thereby, is 
to be by way of Veucher and Rebutter in 4 
real Action ; and muſt Plead or loſe the 
benefit of it, but in perſonal Actions Coll 
teral Warranty cannct be pleaded by way 
of Bar; yet it may be given in Evidence 
to a Jury, and the fame is to be found by 
Verdict of the Jury, Vid. ibid. Heywood and 
Smith. | 
g. lf 
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The Law of Ejecinents. 
. 9- If any thing be omitred in the Decla- 


1 ration, Or if more is put in the Declaration 
. | than is found by the Jury, if ic makes a 
? BY material variance. between the Declaration 
1. | and the Verdia, the Ation ſhall abate as 
hk | if a Declaration -in EjeAment be of a Leaſe 
y | of three Acres; a Leaſe of a Moiety will 
x | not Warrant the Declaration : But if the 
is | variance be by way of Surplus or DefeR, if 
« | it be normarerial in the extenuation of the 
\. | Action, or Damages, Action will lye. 

s | 19. The Jury may give a Verdi& by pre- verdid by pre 
of | ſumption, as to find Livery in reſpect of ſumption, 
ir | long Poſleflion ; bur if they find the mat- 
|| ter Specially, the Court will not adjudge 
PY this a Livery, 1 Rolls Rep. 132. | 
aw | 111+ A Verdict that finds part of the Iſſue, 
- | 2nd nothing for the reſidue is ſufficienc, 
_ Vide poſtea. 

\-1z. Fraud ought not to be preſumed , 
R/ unleſs ir be expreſly found, 2 Rep, 25. 10 
Rep.5'6- Cr. Car. 549. Criſp and Pratt. 

2 ih | 
p; Where and in what Caſes Entry muſt be expreſ+ 
a ly found or net, and of the force of the 
"a | 2974s prout lex poſt ular. 
2 In Horewood and Holman's Caſe,2 Bulſt.2 9. 


he Landsare given to the uſe of a Man and his 
Is Wife, the Remainder to che Heirs of the 
2} Body of the Husband ; the Husband makes 
ce} * Feoffment in Fee with Warranty, and 
b takes back an Eſtate co him and his Wite 
þ. for their Lives, the Remainder over ta make 

IRemiccer to the Wife, there bught to be 
| Q 3 an 
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To makea Re- an Entry, and no new Entry is' found b 


mitrer, there 
muſt be a new 
Entry. 

Prout lex pv- 


ftulat, 


The time of 
the Entry of 
the Plaintifls 
Lcſlor. 


Prout lex fv. 
fPulat, 


Where a0ual 
Ouſtty muſt be 
tcund. 


the Special Verdi& to be by the Husban 
bur. only prout lex poſtulatr. The Court ad- 
viſed a new Tryal, and to amend the Spe- 
cial Verdi, and to find the Entry of the 
Baron and Feme, _ 

The time of the Entry of the Plaintiff is 
ſometimes material, as in Fort and Berkley's 
Caſe. Per Cur. In that Caſe which way fo- 
ever the Law had been taken, Judgment 
could not have been given for the Defen- 
dant. There was a Leaſe made to Godolphin 
in Reverlion, under whom the Plaintiff 
claitns. Cherſcy the Leſſor of the Plaintiff did 
Enter upon the Polſeffion of Berkley the De- 
fendant, but when he did Enter does nor ap- 
pear ; then the Caſe is, Berkley was in Poſlef. 
fion. If the Leflor of the Plaintiff enter'd 
before the Term began, he was a Dilteifor 
as it was, Der 89. Clifford's Caſe. But irs ſaid 
he was polſleſt prout lex poſtulat, as ſo he was 
of the Reverſion too, it does not appear but 
that he was aDillcitor and ſo continued,Cars 
ters Rep. 159,-160, 

If the Tiile appear to be in a Stranger, 
they mult find an Oufer made to him who 
had the Right. And therefore in Eje&ione 
Firme, If the Jury find a Special Verdi&, 
being matter in Law upon a Leaſe for years 
relerving Rent 'upon Condition, &c, but 
no Title is found tor the Plaintiff nor De- 
fendant ; but it is only found, that the Lef 
ſor of the Plaintiff being a Stranger Enters 
into the Land and Leaſeth this to the Plain- 
tiff, by which the Plaintiff was polleſt prout 
1:2; poſtulat, until the Defendant entred and 

ejected 
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ejected him ; this is not a good Verdi, 
the Ticle appearing to be a in Stranger, 
without any aRual Outer made to him who 
had the Right, 2 Roll: Abr. 699. Bland and 
Inman. 

In an Eje#ione Firme, che Jury find a Spe- 
cial Verdi& , and find Special Matter in 
Law, whether F. S. had right to the Land, 
upon which the Court adjudged, That he 
has right to the Land. Buc they find far- 


ther, That F. D Entered into the L:2nd up- Outer Diſſe- 


on F. S, and was thereof . ſeized pront lex **: 
poſtular, and made the Leaſe to the Plain- 
tiff, and the Leſſze was by force of this poſ- 
ſelled, and ir is not found that F. D. diſ- 
ſeifed F. $. and for that, upon this Verdi& 
ſhall not be intenled that ,F. D. ouftred F. 
'$. and dilleifed him, and then the Entry of 
FD. and his Leaſe is void, and fo an 
Aion does not lie againſt a Stranger, 
who had nothing in the Land, as was Hit- 
hin and Glower's Caſe. 

In Ejetione Firme , by the Leſſee of a 
Colledge, if the Jury find a Special Verdict 
in this manner, (v:iz.) That che Colledge 
ſet this to 4. upon' Condition, and foand a 
Special Matter in Law, whether the Con- 
Felon be broken, and that the Colledge 
ſuppoſing the Condition broken by their 


Bayliff entred, and lec this to the Plaintiff, Entry by 2 


this is not a good Special Your wichour 
finding of a command given*by 

ledge ro the Bayliff to Enter, to be by Deed, 
for otherwiſe ir is nor good, 2 Rolls Abr. p. 
700, Dumper and Simms. 


O 4 A. 


t be jyund, 
5» Saas 


Prout lex pc- 


extend. 


Swper totam 
mANTrIam, 


Verdi that 
finds part of 
Ifne, and no- 
nothing for 
the rehidue is 
inſuffcient, 
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A. was ſeiſed and demiſed to his Execu- 


tors, the Lands in Queſtion. for the perfor: 
mance of his Will, till the Executors levy 
1c0 Maiks, or until his Heirs pay. to them 
200 Marks, and that ths Execurors after his 
Death entred and were polleſt prout lex 


fulat, how far jFulat, and being fo polleft granted. to the 


Plaintiff, who entred and was poſleſt till 
the Ejectment. This is uncertain, becauſe 
it is not found that the Heir had” paid the 
Money, for they ſay ſuper totam materiam, 
and to ſay prout lex poitular, is not an affir- 
mation of any certain. Poſſeflion , Palmer 
192: Longly and Paine. 


Of the TFaries finding by Parcels, 


It is a Rule : A Verdi that finds -part 
of the Iſſue, and nothing for the reſidue is 
inſufficient. As in Pemble and Sterne? Cale, 
Raym.155.The Demiſe is laid of a Park Mel 
ſuage 390 Acres of Land, and the Verdict 
finds only as to parce), and nothing of the 
reſidue for the Plaintiff or the Detendant ; 
the Verdict is void ; ſo is the Rule, 1 IP. , 
227. A Verdict that finds part of the Iflue, 


and finding nothing of the reſidue'it is inſuffe + 


cient for the whole, becauſe they have not 
tried the whole Iſſue wherewith they are 
charged, Gor: Fac. 113. Ejeftione Firme of 
a Leaſe of Meſuages,3000 —— Acres of Land, 
3000 Acres of Paſture in D. per nomina of 
Minkhbal. and 5 Cloſes per nomins. On Not 


guilty the Jury gave aSpecial Verdict, (viz) 


quoad 4, Cloſes of Paſture containing by Eiti- 
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The Law of-Ejectments. 201 
mation, 2000 Acres of -Paſture, that che 

Defendant was Not guilty, quoad refid. they Quoad reſid, 
Y 8 find the marter- in Law; this . Verdict. is 
mn F. imperfect in+ all, -for when the Jury find 
is | that the Defendant was, Nor guilty. of- 4; 
o | Cloſes of Paſture containing by Eſtimation, 
e | 2000 Acres-of Paſture it is not. certain, and 
ll Y ic doth not: appear.of how much they ac- 
le | quit him, and then when: they find quoad 
e | reſduwm for the. Special matter, it is uncer- 
v | tain what that reſidue is; a Venire fac' de novo 
[- 
r 


was awarded, Hoolmer and Caſton's Cale. Bur A Verdift of 
if,the Verdict be of more 'than declared ,,,. t., wh 
for, it ſhall;; be void for: che.reſidge: - As cared for, 
Eje&tment tor kim who pleaded all of 14 . 
Acres, and the Jury find Guilty of 20 Acres, 

14 Acres, The Plaintiff ſhall have Judgment 

for the and the Verdict ſhall be void tor the 

refidue,2 Kolls, Abr.7 07.7 19. Seabright's Caſe, 

.ln Eje&tment of a Manor, and ſo many 

Acres as includes the Manor; *the Jury fiad 

for the Plaintiff as to the Manor,..preter the. 

Services; and as-to the ,Seryices Not guiley. 

And Judgment pro Quer..,Here:are 2 mani-. 

feſt Errors. 1. Wheni''the Court is ofa, 

Manor, the Jury cannot find: for the Plain- 

tiff, for thac Which is .nog.a Manor ; and 

there is none that . brings Eje&ment of a 

Manor, buz they, alſo add the Acres that Ejeament of a 
contain it, to the end, that if they prove it Manor, how 
not a Manor they may recover according *2 be broughr. 
| tothe Acres, bur they muſt enter ic fo, but 

not as here generally of both. 2. The 

Verdi being as much as the Count, the 

Judgment againſt the Plaintiff cannot be in 

* Miſe 
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The Verdi 


The Law of Ejectments. 
Myſericordia, if it 'be ſuppoſed good. The 
Court held them to be manifeſt Errors and 
aflignable by the Defendant, ' Hob.1 8. Latch 
GI, Cr. Fac. 113. 1 Keb.110. Hammond and 
Conisby, But 1 conceive that is not Law, 
for in Hammond and Conizby's Caſe, Ejetts 
one Firme was of a Manor; upon Not guilty, 
there was a Verdi& pro Quer. for the Ma- 
nor, and quoed the Services Not guilty, Er- 
ror was afligned, becauſe the Verdid is not 
for the Plaintiff, for the Manor, becauſe as 
to the Services it is for the Defendant, But 
3 Cur. The laſt part of the Verdict ſhall 

taken general for the Plaintiff, Sid. 23. 
Ejettione Firme of a Meſſuage. On Not guil. 
ty;'the Jury find the Defendant guilty of 
2 parts of the Houſe: Ir 'was alledged in 
Arreſt of Judgment, That 'the Verdi has 
not found the Defendant Guilty according 
to the Count, which is of a'-Meſſuage an 
entire thing. Manwood comre: Orme majus con 
zinet in ſe minus ; butif the Declaration had 
been of *2 parts of -a Meſſuage,” and on Not 
guilty, the Jury: had found 'hinv Guiley of 
the entire Houſe,/ The Plaintiff 'ſhall not 
have Judgment, Sawill 27. +. -- | 

In Ejettione Firms of a Mefluage; if it be 
found that a little part of the Houſe is Built 


' by incroachment upon the Land of the 


Plaintiff, and notthe Reſidue; yetthe Plains 
tiff ſhall recover for this parcel by' the name 
of an Houſe. : 

- It's laid down, poſitive in Ablert and Skm- 


may be of ſewer #er's Caſe in $4. p. 229. that the Verdit 
parts than the gnay be of fewer parts than in the Declara- 


Declaration. 
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The Law of Ejetments. +83 
tion: As on Tryal at Bar 'in Ejettment the 
Declaration was'of a fourth part of a fiſth 
rt in five parts & be divided; and the Title 
of the Plaintiff ' pon the Evidence was but 
of a third part'of -a fourth part of a fifch 
part in five parts to be divided, which is bur a 
third pur of what is demanded in the De: 
daration. It was faid 'the Plaintiff cannot 
havea Verdi, becauſe the'Verdi& in ſach 
Caſe ought to agree with the Declaration ; 
bur per Cur* the Verdi&t may be taken ac- 
cording to Ticke; and ſoir was, But Qu. how . 
the Habere fac ſhall be executed. 
If the'Verdid in Ejetment contain more 1f the Verdi 
than the Declaratign, the Plaintiff may re- conrain more 


kaſe the Damages. Q. if he may releaſe part ban the De- 
of the Land, $2 ya T_ =_ 


* Eje&tione Firme of the Manor of Dale; on' ;cleaſ bis Da. 
Non Culp' pleaded, the Jury find, 'quoad umn mages. 
Meſſuag um parceP Manerij praditÞ, guilty 3 Asto @ Manor, 
quoad refit Not gailty, Ir is moved he can- 
not have Judgment ; the Aion 'is brought 
of the Manor, and the Jury find him guilty 
of ohe Houſe enly, ſo he Exnnot have his 
Judgment according to his demand. So De- 
labat and Hudleftone*s Caſe. Ejeftment of a 
Retory, f 1d a Non culy* pleaded, the 
Defendant was found guilty of Tyythes with- 
out the Glebe ; and he could nor nave Judd: 
ment, the Glebe being the PrinCipal. _ 
j:&zone Firme of a Manor, and proves only 
the Rents, he ſhall not have Judgment. E- 
"owed was of an Houſe, the Special Ver- 
i& was, Thatthe Plaintiff was feiſed in Fee ; 
and ifthere be ſeveral things laid in Eje#ione 
: Firme 


Z &4 : 
+6, The;Law of Ejectments. 
Kſeveral things Firme, as Houle, Garden, &c-and the ] 
are laidin 5 find guilty, of one only,) the. Plaintiff ſha 
Ind the Jury” Dave Judgmeng of this. In Delabar*s Cale it 
find the D... Was not found that the T'ythes were parcel 
fndane guilty of the Redty, and fo ic differs from this 
in one, the Caſe, In Ejedione Firme of a Manor: and 
4 rep ſhall ten Acres, it is;no Plea that the ten Acres 
of ; 5 69" are parcel of the Manor, aliter in Entry in 
the nature of an Afliſe. Adjornarur. | 
The Jury find the Defendant guilty of one 


Moiety, and for the other Moiety a Special 


ry may con= conclude upon the Moiety,, for ic may be he 
clude upon a- . entred into-one Moiety, and not into the 
Mojety or not» other; but if he declares, upon. the whole, 
Bulftr. 229. Milward and Watts, But if ons 
declares in Eje#ione Firme upon a Fence made 
in certain Lands, and he has Title but for a 
Moiety, the Jury are not to conclude upon 
the Moiety, for they are not.to judge upon 
this, but the Court. _ 


Where a. dyang ſeiſed or poſſeſt, muſt be 
| fe ound. J7 | i 


> A Man. by his laſt Will and Teſtament 
| deviſed all his Fee-fimple Lands whatſoever 
.to his Brother, .on Condition he ſuffer his 
**  « Wifetto enjoy all bis Fihe Lands in H, du- 
. .e: «Ting her Life, and the Jury found the Telta- 
tor had only a Portion of 'Tythes in H. but 
they did not find the Teſtator died ſeiſed of 
the Tythes, which without doubt had been 
il] upon the Demurrer. And Rolls ſaid, m 

wo 


Where FY Ju- Verdict, this is no Error ; for the Jury may 


they cannot find him guilty af a Moiety, 3, 
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The Law of Ejectents. 
would ſee the Notes by which the Special 
Verdi& was drawn up, if that could help it. 
For they all agree the Verdi& ought to have 
found the Dying leiſed, Stiles Rep. 279. Saun- 
ders and Rich. 

In Ejefione Firme if the Jury find a Spe- 
cial Verdi&t; That F. S. was ſeiled of the 
Manor of D. in his Demeſne as of Fee, of 
which Manor a Copyholder in the place 
where, &c. does waſte by the cutting down 
an Oak; and that after F. S. dies, and the 
Leſſor of the Plaintiff being his Couſin and_ 
Heir, enters into the Manor, and into the 
Place where, &c. for the ſaid Forfeiture, and 
was of this ſeiſed in his Demeſne, as of Fee, 
and concludes, f ſuper totam materiam, &Cc. 
this is not a good Verdict, becauſe it is not 
found that F. $S. died ſeiſed of the Manor, 
and that this diſcended to the Leſſor as his 
Couſin and Heir; for ic may be F. S. alien- 
ed the Land, and that the Father of che 


'Leffor, or the Leſſor himſelf mighe repur- 


chaſe it, and that he was alſo Couſin and 
Aeir to' F. $. for although itbe in a Verdi, 
yet it ſhall not be intended, that the Fee 
continued in F. S. at his death, and that he 
died ſeiſed thereof without finding of. it, P. 
1 Car. 1. Cornwallis and Hammond. 


Karmun & Jann bs 


nA, 


y&r Te 


224/.4927. 


of 


Do not find 
Heir, 


The'Law of Ejectments. 


Of Uncertainty in Special Verditts. 


As to Perſons. 

JAs to Acres and Parcels. 
As to the Place or Vill. 
As to time; 


As to Perſons. 


One deviſeth all his Lands to E, his Wife 
for Life, the Remainder to F. his Daughter 
in Tail, the Remainder to the eldeft Son of 
William his Brother in Tails Remainder & 
ver: E, enters, F. dizs without Ifſue ; they 
find Gertrude Couſin and Heir to F. who Ie 
vied a Fine, but they find not Gertrude was 
Heir tothe Deviſor ; and it may be alchs F, 
was the Daughter, the Deviſor might have 
a Son, or that ſhe was Heir to him by a 
ſecond Wife, yer that Exception ſeemed 
not valid, Cr. El. 642. Hemſley and Price, $0 
in 3 Rep. Sir George Brown's Cale, Anthony 
is found Son bur not Heir, and yet without 
his being Heir, the Plaintiff had no Title: 
And yet in Cymbal and Sand"s Cale, Cro. Car. 
391. Gimlet and $ands, the Court ſeemed to 
be of Opinion, That tho? the Jury found 
that Humfrey had Iſſue by Hebell his Wife, 
Fobn, unicum filium ſuum, that not finding 
that he was Heir ( ict was in caſe of his be- 
ing Heir to a Warranty collateral ) was not 
good ; for he might have elder Sons by an- 
other Venter, or there might be an Attain- 
der, or the Warranty might be diſcharged 

of 
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The Law of Ejeaments. es 
or releaſed io his Life-time, 2 Rols Abr. 701. 
meſme Cale. 

The Jury found a Special Verdi& on a 
Will, in which chey found A. had Iſſue rwo 
Sons B. and C. and do nat find which of 
them was the elder, and which the younger, 
which is material in the Cale. This Verdict 
is not good ; for ctho' B. is firſt named, yet 
it doth not appear by this that he is the 
eldeſt Son, 4. 20 Fac. B. R. Peryn and 
Pearſe. 


Uncertainty as to part of @ Houſe. 


The Defendant pleads Not guilty; the Part of an 

Jury find him nor guiley for part, and guilty Hou. 
de tanto unius Meſſuagij in occupatione, &C. 
_ ſtat ſuper Ripam. Per Cur* the Ver- 

i& is inſufficient for the Uncertainty ; for 
tho' che Certainty may appear to the Jury, 
yet that is not enough ; the Court ought to 
give Judgment, & oportet quod res deducatur 
in judicium. Had they found him guilty of a The Court | 
Room, it had been good, So if he had ul be in- 
been found guilty of a third part, for of —_— = 
them the Law takes notice, And an Eje&+- ;; ny to ap= 
one Firme was brought for the Gate-houlſe at pear co them, 
Weftminſter, and the Jury found the Deten- 
dant guilty for ſo much as is between ſuch a 
Room and ſuch a Room, and it was adjudg- 
ed good, Marſh, Rep. 47: Juxon and An- Guilty of a 
drews. Room is good, 


As 


ZCy 


As to Acres. 


Nudad, &c. 


Parcel, 


The Law of Ejectments. . 


As to Certainty of Acres. 


Ejeftione Firme was brought of 400 Acres 
of Land ; and the Jury find the Defendant 
quoad all beſides three Acres parcel renermen- 
rorum prediforgm Not guilty ; and quoad 
the three Acres, they find ſpecial matter} 
and that G. A. the Leſfor let che aforeſaid 
three Acres to the Plaintiff, and that he was 
poſſeſſed ; and that the Defendant ejected 
him out of the three Acres, parce!” tenemen- 
torum predifforum, and they did not find the 
Eje&ment of the aforeſaid three Acres, &c, 


.and ic may b& the ' Eje&ment was of other 


three Acres; and for this Cauſe per totam 
Curiam held ill, Cr. El. 642. Hemſley and 
Price. 

Ejetiment of 5 Acres, it the Jury find 
the Defendant guilty in 8 Perches de terre 
parcel” tenementorum pradittorum, it's a void 
Verdi, becaule uncerrain, and no Execu 
tion can be made of Pieces, 2 Rolls Abr. 694. 
Pawlet and Dr. Redman. 

And this is the Difference between Tref- 
paſs and Ejetment : The Plaintift declares 
of Treſpaſs in one Acre in D. and abuts it 
Eaſt, Weſt, North and South. Upon Not 
guiley the Jury finds the Defendanc guilty i 
dimidio Acre infra ſcript! the Piaintitt ſhall 
have Judgment ; and ſo if they had found 
but one Foot of the Acre. And it fufhcech 


to be found in one Moiety of the Acre bound-?} 


ed.in this Action, where Damages are only 


to be recovered, Bur it it were in Ejet/went 
the 


% 
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The Law of Ejectments, 20g 
the Verdid had been ill; for it is not certain lt muſt be cer: 
in what part the Plaintiff ſhall have his Hg in in what 


w far poſſeſſronem, Yelv. p. 114. Winckworth _ = 


. his Hab. fac. 
+ In Eje&ione Firme the Plaintiff declares of poſſe = 


a Meſluage , 3000 Acres of Land, 3009 in Treſpaſs. 
Acres of Paſture in D. per nomins of the Ma- 

nor of Monkall, and 5 Cloſes per nomina, 8c. 

The Jury give a Special Verdict, quoad four 

Cloſes of Paſture containing by Eſtimation 

2200 Acres of Paſture, that the Defendant , 

was not guilty ; quoad refiduum they find the 

Matter in Law. This Verdic& is imperfe&t 

in all; for when the Jury found the Defen- 


-dant was not guilty of four Cloſes of Paſture 


containing by Eſtimation 2000 Acres of Pa- Quoad reſide: 
ſture, it is uncertain, and doch not appear ;> 2 te 
of how much they acquit him ; and then certain. 
when they find quoad reſiduum tor the ſpecial 
Matter, itis uncertain what that Reſidue is ; 
ſo there cannot de any Judgment given. 
And a Venire fad de nove was awarded, Cro; 
Fac? 114. Woolmer and Caſton. F 

In Ejettione Firme de ſeptem M-ſſuapiis five bh 
_— and Verdict = Quer”, :eS ill tor as frm —__ 
che Uncertainty, and the Verdi doth not; a1, ana the 
help ir. And Hales refuſed to let the Jury Yerdidt helps ic 
find for the Plaintiff for the Meſſuages, and nt. 
Non culp' tor the Tenements. Bur per Twi/- 
den had ic been de uno Meſſuagio ſive Tene- 
mento vocat The Black Swan, it had been 
good, becauſe the laſt pare makes it cercain,” 
$34. 195: 2 Keb. $9. Cro. El. 186. 

On Special Verdict in Ejectment the Caſe 
was, the Declaration was of ſeveral Mellua- 
8&5 in the ſeveral Pariſhes of St. Michae!, St. 


Cy 


b 'Fames 


As to Acregsand 
Pariſhes, 


210 The Law of Ejectments. 


Fames, St. Peter and St. Paul, and that part 
of the Premiſles lie in the Pariſh of St. Peter 
and St. Paul, and that there is no Pariſh cal. 
led the Pariſh of St. Peter, nor none cal 
led the Pariſh of St. Paul. Per Cur the 
Copulative ( Et ) ſhall be referred to that 
which is real and hath exiftence, ut res magi: 
waleat ; not ro make St. Peter's one Pariſh and 
St. Pawl another, but to make them both one 
Pariſh, and the Words, ſeveral Pariſhes, are 
. tupplied by the Pariſhes before mentioned, 
as 6 Ed. 3. Pracipe of 10 Acres in A. B. and 
C. there the Lands muſt lic in every one of 
' the Vills; but if the Prcipe were de Mane- 
rio & de decem Acris in A. B. and C. there it 
would be well enough, tho? the Manor lay 
elſewhere, provided that ten Acres lay with- 
inthe Vills aforeſaid, for then the laſt words 
are ſatisfied by the ten Acres, Hardy. 1. 330, 
Ingleton and Wakeman. 
etin Thomas and Kenny's Caſe, P. 38 El. 
B. R. it* ſaid in Dyer ult. Edit. in margine 34 
b. Ejefione Firme upon Title of Land of Sir 
Hugh Portman; the Count was of an hun- 
dred Acres in D. and S. and Non culp' plead- 
ed, the Jury found the Defendant ejected 
him of ten Acres only, and ſhews not them 
in Certain, and adjudged a good Verdi, 
and the Plaintiff had Judgment. 
* HI It's a Rule laid down, 1 Rolls 784. Rhe- 
but one Acre thorick and Chappel's Caſe, where-ever an A- 
v found certain, Cre is but found certain, a man may releale 
we ang -" all the reſt that is uncertain, and nothing is 
m—» mere ue 
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The Law of Ejecments. 21t 


Of uncertainty in a Special Verdi, in reference 
zo the Place or Vill. 


Ejefione Firme of 20 Acres of Land in D. 
and S. The Defendant was found Guilty of 
10 Acres, and quoad reſiduum Not Guilty. ,..... . 
And it was moved in Arreft of Judgment, vills, ety 
That ic was uncertain in which of the Vills Jury found the 


, thoſe Lands lay; and therefore no Judg. Petendane 


ment can be given : Sed non Allecat. and ad. ©*'*y, and fay 
judged pro Quer. For the Sheriff ſhall take jj," many 
his Information from the party, for what ang _ a 
Io Acres the Verdict was. So is Siderf. 75. in another. 
If one Dcclares for a 100 Acres of Land in 
ewo Vills, and the Jury find the Defendane 
Guilty, this is good without ſaying how 
many Acres lie in the Vil!, and how many 
in the other : And the Sheriff ought corake 
notice of this at his Peril, in making of Ex- 
ecution, And ſo in Dence, and Dence his 
Caſe : It ſhall be intended, that every Acre 
of Land named in the Declaration lies in 
both Vills, for ſo much is preſumed by the 
Declaration, and the Yenire from both Vills, 
Cre. Car, 4.67. Portman and Morgan, Sid. p. 
75. Yelv. 228. Dences's Cale. 
Thin. 43. El. Meredith and Brown, It was 
adjudged in B.R.that in Ejefione Firme, fup- 
poling the Eje&ment of 10 Acre, and the 
Jury find che Circumſtances bur of 4 Acres, 
the Plaintiff ſhall recover theſe 4. Acres, 


' But Dame Baskervile?s Cafe was in 39 Elie. 


Afize was brought of a Park comaining 


60 Acres, and the Jury found the Dilleitin 
P 1 but 


—_: The Law of Cjectmens. 
' but of 3o Acres, and adjudged againſt the 
Plaintift for all. But note, the Park was 
entire, Dyer 15. 6. 


As to time. 


It was a great Caſe between Yernon and 
Gray. The Eje&ment was ſuppoſed the firſt 
of May ; and the Jury found the EjeAment 
to be circe the firſt of May. It was held 
not good, Godb. 125. cited in Yarran and. 
Bradlbaw*s Caſe. * 


Of a Verdift in other Leaſes, or Date than is 
declared upon. 


Jury find The Plaintiff Declares of a Leaſe by two 
on # Demiſe Copyhold-Lords, Leſlors of the Plaintiff for 
generally, a Term certain; and the Jury find a De- 
miſe generally, and do not find the Leaſe 
whereupon the Plaintiff Declares, and it 
may be any other Leaſe which might not 
be determined at the time of the Verdi, 
but js now ſince; and the Ejetment isonly 
Count ofa found out of this, and not on the Leaſe de- 
Leaſe for years clared on, Ig Car. 2. B. C. Lemhal and 
in Poſſeſſion, Th 
the Jury ſound out . EA 
the Leaſe made In Eje&tment, if the Plaintiff Declares of 
os another a Leaſe tor years made the firſt of May, to 
Dayzits againſt Commence at the firſt of St. Michael, then 
pd _—_ next enſuing (which is now paſt) if the Jury 
made to com. 11d that the Leaſe was made the firſt of 
mence ata \7ne, Or at any other Day before the Feaſt 
Day to come. Of 5, Michael, This is found pro Quer. For the 


Day 


The Law of Ejexments. 


Day of the making is not material, ſo that 
it was made to commence at a Day tocome. 
By Fofter its the common, practice, 1: Rolls 
Abr. 5 04. 

Bur if in EjeAment the Plaintiff Declares 
of a Leaſe for years in Poſſefflion fuch a Day, 
gad Oy find the "Leaſe to be made at 
another Day ; this ſhall be tound againſt the 
Plaintiff, becauſe it is not the ſame Leaſe. 
So it is, 

If a Man in an Eje&#ione Firme, Declare 
of a Leaſe made the 5th of May, 10 Fac. 
Habend. from the Annunciation before for 
three years. And the Jury found the Leaſe 
to be made the 15 Day of May, 10 Fac. 
Habend. from the Annunciation before (be- 
ing the ſame Ladj-day) for three years : 
This is found againſt the Plaintiff, becaaſe 
this was a Leaſe in Poſleflion at another Day 
( ſcilicet 15 of May) than the Plaintiff had 
counted, altho* it had the ſame Commence- 
ment, But in Muſgreves's Caſe it was, The 
Leaſe in the Declaration was a Leaſe made 
the 5 of May, 1o Fac. Habend. from the 
Feaſt of the Annunciation then laſt paſt for 
21 years extunc ſcilicet, from the Feaſt of 
the Annunciation next enſuing, But the 
Leaſe found by the Jury, was a Leaſe made 
the ſaid 5 of May, 10 Fac. per Indent. bear- 
ing Date the ſaid 5 Day of May, Anno 10 
Fac. Habend. from the Feaſt of the Annun- 
Clation beate Marie Virginis tunc ultimo pre- 
terito pro termino 2.1 annorum prox ſequen* dat 
difte Indenture. It was adjudged pro Quer. 
and ſo afirmed in a Writ of Error. But [ 
conceive this Caſe is beſt reported by Alen. 
7 10 The 
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The Plaintiff 
mult makShis 
Title truly, 
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The Plaintiff declared, That F. S. the 5 of 
May, lo Fac. demiled a Houſe to him, 
Habend. from the Feaſt of the Annunciation 
laſt paſt, for 21 years extunc prox. ſequend. 
and the Defendant the ſame 5 Day of May 
ejected him. And upon Not Guilty the Jury 
found, that F.S. the ſaid 5 of May by In- 
denture bearing Date the 4 of May, demi- 
ſed the Houſe to the Plaintiff Habend. from 
the Feaſt of the Annunciation laſt paſt, for 
21 years next enſuing the Date hereof ful. 
ly to be compleat and ended. Ang upon 
the Verdi the Plaintiff had Judgment, 
which was affirmed in Scaccerio. The Term 
began from the Feaſt of the Annunciation, 
in Computation of the 21 years, and: on 
the 5 of Moy, in point of Intereſt, Alen p. 


77: = 
In Pepe and Skinner's Caſe, The Plaintiff 


Declares of a Leafe made to him the 30 Day 
of March, 11 Fac. Habend. from the Feaſt 
of the Annunciation next before for a year. 
The Defendant Traverſeth the Leaſe modo 
& forma. The Jury find a Leaſe to the 
Plaintiff on the 25 Day of March for one 
year, from thence next enſuing : This is a» 
gainſt che Plaintiff, for being in Eje&tone 
Firme, he Demands and Recovers the Term, 
and therefore muſt make his Title. Alter, 
in Repleyin, Heb. pag. 73. Pope and Skin? 
Ter. ' 

Ejeament of a Leaſe made the 12 of De- 
cember, Habend. 4 primo die. On Not guilty, 
The Jury found a Leaſe made in bec verbs, 
which was dated the 1 of December, _ 

rom 
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from henceforth, but delivered the 12 of 
December. It was objeted, That from the 
Day of the Date, and from henceforth are 
ſeveral Commencements, for the one begins 
the Day it was Sealed, the other the Day 
after, But per Cur. T hey are both one, be- r15b-nd, hencge 
ing a computation of time from the time forth. 
att; and both ſhall 'be pleaded to begin 
rom the Day of the Date, when the Leaſe 
is afterwards Sealed at another Day ; and it 
the Leaſe be made the 1 of December, Hab. 
henceforth, the Ejetment may be alledged 
the ſame Day. Alger, If it be 4 die datus. 
oy Bauer. Cr. Fac. 258. Lewellins verſus Wil- 
jams. | | 

Verdict finds, that the Lefſor of the Plaine The Avermene 
tiff was ſeiſed in Tail of the Rectory, &c. of the Etate 
.and does not ſhew the beginning of the Til to be 
Eſtate Tail, which is the particular Eſtate. ©*** 
Per Cur. It is an apparent fault, Cr, Eliz; 
497: Baker and Searle. 

n the ſaid Caſe where the Party comes yy... wo 
in by a Limitation of an Uſe, the Verdict the party comes 
faith, virtute cujus dimiſſionis, and it ought in by Limita- 
to have been & wirtute Statut. Per Cur. This 91 of Uſe, ir 
is an apparent faulc in Subſtance and Form, 4 TY 

The Iſſue in Eje&ment was, if Fulian the © _ 
Wife of the Defendant was alive at ſuch a 
time; and the Jury found, that Fenimer the 
Wife of the Defendant was alive at ſuch a 
time. Per Cur. They ſhall not be adjudged 
one and the ſame Perſon, without finding 
alſo by the Cuſtom of the Country, that 
Women baptiſed by the name of Julian, 
have been «alſo called Fenimert, Meor 4.1 1- 
No. 560. Huntbach- and Shepard: 

P 4 Verdi? 


Diver lty of 
NAmCcs. 
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Verdi as to Baron and Feme. 


In Eje#ione Firme againſt Baron and Feme. 


On Not guilty pleaded, and a Yenire fac. 


granted, the Jury found the Wife Not guilty, 

and found a Special Verdid& as to the Huk 
Wiſe found hand, which Special Verdi& is afterwards 
my guilty, adjudged inſufficient by the Court. A V+ 
Vedinasto mire fac” de novo ſhall be awarded for both, 
the Husband, as well for the Wife as the Husband, and 
upon this new Writ the Wife may befound 
Guilty, becauſe the Record and Ilue is in- 
tire ; and for this their Verdict is inſuffici- 
ent in all and void, 2 Rolls Abr. 722, Langly 
and Pain. So in Swan's Caſe, Stiles 4.12. E- 
jetment againſt Baron and Feme, and the 
Feme is found EjeRor by the Verdict, and 
nothing is found concerning the Husband, 
and a Penire fac de novo was awarded, un- 
leſs they will agree to amend the Verdiet ac- 
cording to the Notes, | 


Fenire de novo. 


Where, and in what Cafes = Verdif#s may 


be amende 


Record of a Where a Special Verdi& is not entred ac- 
Special Verdi cording to the Notes, the Record may be 
amended, and made agree with the Notes 
at any time, tho' it be 3 or 4 Ternis after 
it is entred, 4 Rep. 52. 5 Rep. 162. Cr. Car, 
145. | 


amended. 


And 
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+ And where a V erdid is certainly given 


at the Tryal, and uncertainly returned by 

the Clerk of the Aſſizes, &c. the poffea may Pea where 
be amended, upon the Judges certifying ***24< 
the ruth, how the Verdi was given, 

Cr. Car. 338. ; 

The Plaintiff was Non-ſuited at the Af: Non- ſuit fos 
ſizes, for defanlt of the Warrant 'of the Ju. &fovlcot War- 
tices to try the Cauſe, (viz.) for not confeſ £2. ©? _ | 
ſing Leaſe Entry and Owfter,and prayed that ag ” 
the Non-ſuic might not be Recorded, which 
the Court granted, and an Alias Diſtringas, 

1 Keb. 508. Pits and Finer, Cre. Car. 203. 
Aquila Wicke's Caſe. 
if the Plaintiff makes Title upon a De- 


"miſe made by Tho. Bill and Agnes his Wife, 


and the Parties are at Iſſue, and the Record 

of Ni; prius was entred by the Clerk,that the 

faid Tho, Bill, and Anne his Wife made the 

Demiſe, &c. fo that the Record of Ni5/# pri Record of 
«: differs from the Roll; this ſhall not be privs, rariance 
amended, far if the Record ſhould be a- f'9m the Roll 

mended, the Jury ſhould be attaint, m as wa a——_— 
much as- they found a Leaſe made by Tho. 

Bill and Agnes his Wife ; and peradventure 

this Leaſe will not prove a Leaſe, by Tho. 

Bill and Anne his Wife, 1 Rolls Abr. 202. 


King and King. 
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CHAP. XIll , 


Where the Defendant ſhall have Cofts, and Da 
mages, How the Plaintiff may aid bims- 
ſelf by Releaſe of Damage. Executor not to 
pay Coſts. Leſſor of. the Plaintiff to pay Coſt; 
Where Tenant in Poſſeſſion liable to ls 
Coſt s or,wat. Feme to pay Coits on Death of 
ber Husband. Infant Leſſor to pay Coſts of 
the Writ of Enquiry, The Entry, Writ of 
Error Lies upon the Fudgment,. before the 
Writ of Enquiry, and why. Writ of Enqui- 
ry bow abated. 


The Fury areto find Coſts and Domages in . 
| Debt, Treſps/s, Ejetiment, &c, 


Regular, F the Plaintiff miſtake his Declaration, 
the Defendant. ſhall have Coſts. The 
Plaintiff may relinquiſh his Damages, where 
part of the Action fails, and take Judgment 
Releaſe of for the other. And fo is the Rule, If part 
Damages. of the things Demanded in this Action are 
well dem , and part of the things de- 
manded are not well demanded, and Ver- ft 
di&t is given for the Plaintiff for the whole, 
and entire Damages are given, The 
Plaintiff may releaſe all the Damages in Jvi 
that which is not demanded, and pray Judg- | 
ment for the Reſidue; and this ſhall aid 

Error if Judgment be given accordingly. Jy 

As in Eje&:one Firme of a Meſſuage, Cottage 
and Tenement, if it be found for the Plain- {| 
tiff, and entire Damages given for - 
wole, 
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hole, becauſe Eje&ione Firme does not lie 
of a Tenement, the Plaintiff may releaſe 
all the Damages, becauſe it is entire, and 
jave Judgment for all the Land faving the 
enement; and this ſhall not be Erroneous. 
© in Eje&ment of Land, and de libertate 
Piſcharie, for libera Piſcharia, which is not 
pood, the Plaintiff may Keleaſe all the 
Damages, and have Judgment for the Land 
ly, alcho' be cannot be ſaid properly to 
Releale Damages, as to the Piſchary where 
none were, Gods. pag. 354 No. 439. I Rolls 
Abr.786. Clive and Vere. 1 Rolls Abr. 784, 
786. Ketorick and Cheppel. 

Ejetment was for Entry into a Meſſu- 
awe frye tenementurm, and 4 Acres of Land 
o the ſame belonging. As to the Meſſuage 

'e tenementum, The Declaration is uncer- 
tain, and if the Damages are Releaſed, the 
Coſts are gone alſo, It is uncertain to 
which the 4. Acres belong, 5. e. to. the Meſ: 
uage or Tenement. But per Cur, as to the 

Acres its certain enough, and the words 
tothe ſame belonging) are merely void, 
3 Leon. p.228. Wood and Pain. 

In Ejetment Judgment is againſt the De-, 
mdant who dies, and his Executor brings, ., ma 

* Writ of Error and is Non-ſuited. He 
not pay Coſts; an Executor is not 

ithin the Statute for paying of Coſts, Oc- 
ufene dilationis, Mod. Rep. 77. 

In Ejetment againſt 2- 4. B. they pray- 
fd 'to be made Defendants, and were lo, 
anfefling Leaſe, Entry and Ouſter, and at 
be Tryal 4. confeſſed ſo much as was in 
lis Poſſeflion for certain; but B. would not 

proceed 
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Warranty. 
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proceed with him, and the Plaintiff 
Non-ſuit againſt both. He that tried bec 
prayed Cofts, which the Court granted, but 
they muſt joyn in the Suit of Execution i wh 
Coſts, 2 Keb. 219. Sir Cyril Wych?s Caſe. Kel 
Feme liableto The Leſſor of the Plaintiff in Ejetmenll.. \ 
pay Colts on ſhall be liable to Coſts , the Leaſe beingſ#! 
aron Death. [ade by Baron and Feme; on his Death feſ'®* 
is liable as well 'as other Joyntenane Surf %* 
viving, 1 Keb. 827. Morgan and Stepelift® 
. Cale. 45 
The Leſſor oo The Leſſor of the Plaintiff by ſeverl*! 


the Plaintiff Rules of Court on Demand, ought: to pay - 
where to pay Cofts upon the Inſufficiency, or Skulking i hi 


Coſts. the Plaintiff in Eje&tment, 1 Keb. 17. : 

The Leffor of the Plaintiff is- liable tn Plaj 

pay Coſts (tho? he ſhall never be forced t _ 

give Security for them) but - the Leflor of af * © 

Tenant in Pofſeffion is not liable to Colty 7 * 

Tenant in Poſ- becauſe tho' he may come in gratis and 7” 
ſeſſion liable defend his Title, yet the'Tenant in Pollef Fe 

Sy og fion , is only: liable to pay Coſts by theſſ®'* 

by the Lav. Law. But only by the Courſe of the Coun 

unlefs the Tryal be by the Leffors mc 

brought tothe Bar, and then he ſhall never whe 

have a ſecond Tryal at'Bar, before he hath” < 

paid the Coſts of the former Tryal; but ke 

yet ths Court. for Non-payment of Col"? 

will not hinder proceedings in the Country, £D 

Per Cur. 1 Keb. 106. Latham's Caie. A 

In Judgment Note, Upon a Judgment- againſt his ow”: 

againſt his own Ejecor. in detalt of confefling Leaſe, Entry 

Ejecor, no and Ouſter according to Rule of Court, wit 


ng amy out Special Rule no Coſts ſhall be paid, by 6 


in Polſellion. 


tt 
by 
The Tenant in Poſſeflion that made the ds oug! 
falt, &c, Contra, upon Tryal had againſt io ; 
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fbecauſe the Plaintiff hath the Benefit of the 
- JSuit, viz. Judgment againſt his own Ejector, 
fo whereby he may: recover the Poſleflion, 1 
Keb. 2.42. 
Vortia was for the Defendant, and the ayeg ation by 
Plaintiff co ſave his Coſts, alledged, That the Plaintiff 
the Venue was miſawarded, and that there to fave his 
wasa Fault in theDeclaration ; bur reſolved Co. n® al- 
tr Cur the Defendant ſhall have his Coſts, ** 
"B12 Rolls Rep. 327: Pritchard and Reynell. Pal- 
wer 365. meſine Caſe, 
pay The Plaintiff in Eje&ment was nonſuited, I 
2 off Fhich was recorded, and the Defendant fe 
ſued for Coſts upon the Srat. 4. at. c.3. The y,nuge of bis 
-wfſfainciff alledgeth inſufficiency in his own own inſufficient 
4 of Declaration to avoid Colts upon the Words Declaration. 
of aff the Srar. That in Ejetione Firme and eve- 
oh $7 ther Attion where the Plaintiff might re- 
and ver Coſts, 8c, If it had been found for him, 
{bat then upon Nonſuic,&c. inevery ſuch A- 
tion the Defendant ſhall have Judgmene to 
ar; [<cover Coſts againſt him ; and the Plaintiff 
pretends in ſuch Action he cannot recover 
yer here the Declaration is not ſufficient, But 
th Cr? there is no reaſon the Plainciff ſhould 
bake Advantage of his inſufficient Declara- 
ſc $100, Palmer's Rep. 147. Dove and Knapp. 
try -Debr was brought on the Sear. of 8 Eliz. 0, 
ſor Coſts in an Ejettigne Firme, the Plaintiff g x1;.. w_ 
ting nonſaited, fuppoling the Starute to be Nonſvit, and 
«I nade ad Parliamentum tentum 3 Eliz, where» the Star, mil. 
# the Parliament began Anno quinto, and kn. 
ally Prorogation was held in 8 Eliz. ſo it ® 
1, {%ught to have been ad Seſſionem Parliaments 
{lien Anno offavo Eliz. and ruled to be ill, 
Nv. Fac. 111. Ford and Hunter. 
If 
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Coſts for want If no Continuance beentred, then a I 


of Continuan- - .Ontinuance may beentred, and he may r 


«= care  - cover Colts in Ejetment, 2 Bulfr. 63. 


When Nonſuiz Per Star. 13 Car. 2.c.11. Nonſuit ſhall 


ſhall be for for want of a Declaration before the end 

wanc of a De- the next Term after Appearance, and ſht 

claratiow ment and Coſts againſt the Plaintiff, $ 
I3 Car. 2+ c. 11. 

In all perfonal Actions, and in Eje&i 

Firme for Lands, &c. depending by Origit 

There need Writ, after any Iſſue therein joyned, a 


> hank ny alſo after any Judgment had or obtained 
there ſhall not need to be Fifteen Days be 


Teſte-day and 
Day of Rerorn, Eween the Teſte-day and Day of Retornt 


any Writ of Venire fac?, Habeas Corpus, Jud 


Diſtringas Jurat', Fiere fac or Cap ad / 


and the Writ of Fifteen days between th 


Teſte-day and the day of Retorn of any fuc 
Writ, ſhall not be afligned for Error, $: 
I3 Car. 2. c. IL. 


ome mp 3 Keb. 347. Maſten and King. 


Upon a Verdid againſt all Evidence the 


Court will cax Coſts, and will not (uſpendi 
eill a new Tryal, 1 Keb. 294. 

Ifthe Defendant, whole Title is concern 
ed in an Ejeftione Firme, will not defendhi 
Title to the Lands in Queſtion, and the 
Verdid do paſs againſt the Plaintiff, the E 
jetor may releaſe the Damages, Pr. Ry 
100. 

Note, This Rule, as to paying of Coſt, i 


ina ok a Man had a Verdict in Ejettment, and Coſh 
in = firſt Try- taxed, and an Attachment tor not ob 


al is by Attach. them 3 and whereas he cannot procure t 


ment, unleſs | 
the ſecond Tryal be in the ſane Court after a Verdi. 


Infant Leffor in Eje&ment ſhall pay Col 
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of him who ought ro pay them, he ſues 
the ſame Party for the ſame thing again in an 
other Court, and he ſhews this by Motion, 
and prays he may nor proceed till Coſts 
id 3 yet the Court will not grant it, but 
ought to refort to the Remedy of the 
Proceſs of the Court where he recovered for 
theſe Coſts ; and fo itis if it was in the ſame 
Court for Coſts for not going on to Tryal ; 
but if it were for Coſts after a Verdi& inthe 
ſame Court, there upon Afﬀdavir of this, it's 
_ Cauſe to ſtay the ſecond Tryal for the 
me thing, unleſs the Coſts of the firſt be 
paid, Sid. p. 229. Auſtin and Hood. 


Upon a Tryal at Bar in Eje&ment where Where Coſts 


two were made Defendants, and had entred **© 


'into the Common Rule ; and at the Tryal COS «ug 
one appeared and confeſſed Leaſe, Entry and that the 
ind Ouſter, but the other did not;. and at: other did nor. 


ter Evidence given, the Plaintiff was Non- 
ſuited, and Coſts taxed for the Defendants. 
Per Cur? both theſe Defendants are inticled 
to the Coſts, and he that did not appear, 
might releaſe them to the Plaintiff, But the 
Court ſaid, If there ſhould appear to be Co- 


4 vin between the Leſſor of the Plaintiff and 


the Defendant, who did appear to releaſe 
the Coſts, they would corre ſuch Prattice 
when it ſhould be made to appear, 2 Yentr. 


| 2. W.& M. Fagge and Roberts. 


Berkley had Judgment in Ejeftione Firme 
inC. B. and Execution of his Damages and 
Coſts. Foor brings Error, and the Judgment 
is afficmed ; whereupon B. prays his Coſts 
for Delay and Charges, but could not have 
them, for no Coſts were in ſuch Caſe art 
Com- 
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Common Law: And Star. 3 H. 7. c. 10. gives 
them only where Error is brought in delay 
of Execution, and here tho' he had not Ex- 
ecution of the Term, yet he had it of his 
Coſt, 1 Yentr. 124. >, 
Adminſtrator brought a Writ of Err orup- 
on aJudgment given in Fjetment againſt » 
Inceſtate, Per Cur? he ſhall pay no Coſts, tho 
the Judgment was affirmed, and the Writ 
brought in Dilatione executionis ,1 Ventr. 


Writ of Inquiry. 


Te was aſſigned for Error, That a Writ of 
Enquiry of Damages was awarded, and no 
day given to any of the Parties to be there 
at the time of the Retorn; for the Entry 
ought to be, Ideo dies datus partibus predittis, 
or at leaſt tothe Plaintiff, that ſo he might 
then pray his Judgment, ſed non allocat', tor 
the Defendant is not to have day, and the 
Plaintiff is to attend at his Peril; and fo is the 
Courſe of the Common Pleas, aliter in the 
King's Bench, Cro. El. p. 144: Mathew and 
Haſjel. 

E. in Ejettione Firme had Judgment by 
Default againſt the Defendant ; whereupon 
a Writ of Enquiry itlues out to enquire of the 
Damages, and before the Retorn thereot 
the Defendant brought a Writ of Error, 
the Queſtion was, Whether the Writ of Er- 
ror were well brought, in regard the Courle 
of the Common Pleas is not to make up the: 
Judgment, until the Writ of Enquiry be re- 
corned. Rolls ſaid, A Writ of Error may bs 

brought 
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brought before the Wric of Enquiry be r&- 
torned in Eje&#ione Firme, for in that Action 
the Judgmenc is compleac at the Conimon 
Law before it be retorned ; for the Judg- 
ment is but to gain Poſſefion, and fo it 1s 
"ina Writ of Dower. But-in an Aion of 
*Treſpaſs where Damages ware only to be re- 
covered, there the Judgment is not perfeR, 
till che Wric of Enquiry be retorned, nor 
can be made up, asin this Caſe ic may. Bui 
in regard that here is no compleat Judg- 
ment, for there is no Capias, which oughe to 
be in all Actions Qaare vi & armis, that 
the King may have his Fine, which elſe he 
cannot have, if the Party do not yur in 
his Wric of Enquiry, the Writ of Error is 
brought too ſoon, and you may proceed t9 
Execution in the Common Pleas, for the com- 
pleat Record is not here. Afterwards it 
another Caſe Rolls was of Opinion, That it 
was a perfe& Judgment; and it is in yout 
Power ( faid he to the Defendant's Council) 
whether you will have a Writ of Enquiry or 
not ; and if the Judgment be affirmed here 
upon the Writ of Error brotghte, you may 
have a Writ of Enquiry in B. R. the Coun- 
cil therefore moved for a Ceriiorari. Rolls, 
take it, hut it will do you no good, for the 
Judgment is. well, Sriles Rep. Glide and Dude- 
as Cale. p. 122. Crook and Sartyy. Stifei 


Iz7. i 
We Lg | The W 
This Point is ſetled now in both Courts. p;,,; jiee - 


' In Eje&ione Firme if the Plaintiff recover by the judgmene 
. Nibil dicit, in which Judgment is given, that before the Re. 


the Plaintiff ſhall recover his Term, and a 92 of the 


Writ is awarded to enquire of Damages, a + ug ” of 
| head Me 
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Abatement by 
Death after 
Judgment or 
pendant Error, 
bur not after 
Afirmance. 
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Writ of Error lies upon pt pam before 
the Retorn of the Writ of Enquiry of Da- 
mages, and Judgment upon it, for the Judg- 
ment is perfe&t asro the Recovery of the 
Term before by the firſt Judgment, and the 
Plaintiff may preſemly have Execution for 
the Poſſeſſion; and peradventure he never 


will have Judgment for the Damages, and 


ſo the Defendant ſhall be ouſted of his Pof- 
ſeflion ſans Remedy. So it is if a Man re- 
cover in Eje&ione Firmme by Confeſſion, or 
on ſum informatus, or Demurrer, a Writ of 
Error lies before the Damages taxed by 
Writ of Enquiry, 1 Rolls p. 750, 751. New- 
ton and Terry, Taverner and Fawcet, Booth 
and Errington. 5 Rep. Wymarth, and Houſe 
and Layton. Latch. p.212. 

Council prayed Abatement of a Writ of 
Enquiry on 16 and 17 Car. 2.c, 8. by Aﬀ- 
davit of Cefty que wvie's Death aſter the Judg- 
ment two days; and by the A& from the 
Judgment afirmed in Error, which was a 
Term after, which the Court granted. But 
it were better the mean Profits were reco- 
verable in Eje&ment by the ſame Verdi&, 
#/ld held this ould be given in Evidence 
on the Writ of Enquiry, but being no Bar 
but in mitigation, that 1s not ſufficient ; and 
it was ſtaid, Warren and Orpwood. M. 2.5 Car. 
2. B, R. 3 Keb. p. 218, 


CHAP. 
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CHAP XIV. 


Df Fudgment in Ejettment and Execution. The 

\ Form of entring Tudgment in this Altion. 

. How the Entry is when part 4s for the Plains 
riff, and part againſt him. How againſt e- 
weral Ejettors. The Form of the Entry in caſe 
of Death of the Plaimiff or Defendant. After 
Verdict and before Fudgment the Plaintiff "oli 
dies, Ejefiment for the whole, and no Title 
but to @ Moiety. For what Cauſes Fudgments 
in Eje& ment are arreit able or erroneous. In 
what Caſes Fudgment ſhall be amended. Of 
Judgment againſt ones own Ejettor. 


Note, O Judgment in Eje&ment till 
Latitat filed, and Bail, 2 Keb. 
143: 


The Form of entring Fudgments in this 
Attion. 


In-Cr. EL. 144. Matthew and HaſſePs Caſe. 5 , 
lt was aligned for Error, That the Judg- bo han = 
menc was, Quod recuperet poſſeſſionem termmi mini. 
fredict”, where it ſhould be, Quod recuperet 
trminum ; for as ina Real Action heis to 
recover Seiſin, ſo in a Perſonal he is to re- 
cover Polleflion, and the Writ is habere fac 
huſſeſionem, 1 Leon. p. 175. melme Cale. 

All the Courſe ot Entries, when pare is How the Entry 
found tor the Plaintiff, and part againſt him, n DD, 
sto enter only, Quod Def. eat inde ſine die, 
qwad, &c. whereot he is acquitted, Ir was gaiaſt; 


Q 2 Taylor 
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Taylor and Woldboro's Caſe, Cr. EI. 168. Ep 
ror of a Judgment in Eje&mene was brought, 


becauſe the Defendant was found Nt 
guilty quoad a third part ; and the Judgme 


is entred thereupon, Qued Def. eat inde far 
die & quer "mm miſericordia,&c:whereas it ought 
to have been, Quod le Plaintiff nil capiat ye 
Billam for that third part, ſed non allocats 


cauſa qua ſupra, Cro. El. 768. and the Coun 
would have afirmed the Judgment, but be 
cauſe the Plaintiff had nor appeared tha 
Tim, they cauſed him to be — 
1 Rolls Rep. 5 1. Error was afligned 
- wg cauſe the Midas in Ejeftione Firm in 
: Wales was Quod Def. fit quietus, fuch Judy: 
ment being only given in a Writ of = 
and ſuch Ations which are final ; but thi 
Action is not final, and the Judgment ſhoull 
be Qued Def. eat inde ſine die, Sir Williang Mn- 
; 71s and Cadwallader's Cale: 
Qued Def. re®> In Ejetione Firme, if upon Non ſum infir 
maneat inde- ,,,:tus pleaded, Judgment be given, Qui 


fenr. Def. remaneat indefenſus, without ſaying wr} 


ſus querent”, yet its good, 1 Rolls Abr. 771. 

Fiegot and Mallory. 

Santa ſeveral  Ejetment was againſt ſeveral Defendants 

Pjeftors, &c. they were fined feverally, where the 
Ejetment was againſt them all joyntlh; 
but becauſe they were found ſeveral Ejefon 
of ſeveral Parcels, the Judgment was 
( [cilicet ) quilibet capiatur quoad his Parcel 
and if it had not been joynr, it had not been 
been ſufficient, Bendl. 83. Darcy and Ms 


fon. 
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The Plaintiff ſhall be in AM5/ericordis but The Fuliad 
Defendants were found Guilty of the Houle, ——_— 


and ten Acres of Land, and Not guilty for 


. the Reſidue. The fourth Defendant is 


found Not guilty generally. And Judgment 
was entred, That he ſhould recover his. 
Term in the Houſe and ten Acres of Land, 
and Colts againſt the three Defendanty, and 
that the ſaid three Defendants capiantur , 
and that they be acquitted quoad reſidwuumn, 
and that the Plaintiff quoad the three De- 
fandants pro falſo clamore for ſo much as 
they were acquitted ; &- pro falſo clamore, 
againſt the fourth Defendant, /ir in Miſe» 
ricordia. Its good enough, and the courſe, 
that the Plaintiff in ſuch Caſes be in Mye- 
ricordia but once, which is ſpecially entred, 
Crok. Car. 178. Dockrow's Caſe. 

In Croke and Sam's Cale, Stiles 122. 346. 
The Judgments was 5 ideo confiderat” eff 
gd. recuperet, and there wants, &* Def. capi- 
atur, it is Erroneous. 


Form of the Entry in Caſe of the Death of the 
Plaintiff or Defendant. 


Note,That 3 Plaintiffs in EjeAment were, 
and on general IHſue it was found for the 
Plaintiffs. And '4 days after the Verdict Jn* of the 

, : aintifls died 
given, was moved to ſtay Judgment, a Spe: doing © Cars: 
cial matter in Law, whereot the Juſtices ativi(are, 
were not reſolved, and gave day over, and 
in the mean time one of the Plaintiffs died. 
This ſhall not ſtay Judgment, for the Pofeg 

Q 


3 came 
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came in 15 Paſ. which was the 16 of Apri 
at which Day the Court ought co give Jud 
ment preſently, But Car adoifere wvult, ande 
the 19 of April one of the Plaintiffs died, 
and the favour of the Court ſhall not pre 
judice ; for the Judgment ſhall have relatia 
to the 16'day of April, at which time he 
was alive, 1 Leon. 187. Iſtey's Caſe. 

The Death of IntEje&tment two Defendants were found 

one Dekendane Guilty, and the other not. The one thatk 

{hail not abate Not guilty dies, The Plaintiff ſhave J 

the Writ. ment againſt the other : So it is, if he that 

is Dead had been Guilty, becauſe this Writ 
is but as, a Treſpaſs, where the Death of 
ons Defendant ſhall not abate the Writ, 

Abe, "00S 673. Griffith and Lawrence 

e. 


Ej-Fione Baron Ejectione Firme againſt Baron and Feme. 
=nd Feme, Ba- And Verdict pro Quer. and after between 


* r0n dice, 


the Verdict and day an Barco the Barondie 
and therefore the Court in Lee and Rowley's 
Caſe, 1 Rolls Rep. 14. adviſed the Plaintiff 
to relinquiſh this Action, and only to enter 
the Verdid& for Evidence ; for if Judgment 
is given againſt the Defendant, and one is 
dead at the time of the Judgment, then this 
will be Erroneous, per Dodderidge and Mam 
Preignctary, But Coke ſaid, "The Plaintif 
may make allegation thac the Husband s 
dead, and ſhall have Judgment againſt the 
Wite. And it hath been adjudged lately, E 


je&tment againſt Baron and Feme, which, 


are bur one perſon in Law; yer, if the 
Husband dies, the Suit ſhall proceed againſt 
the Wife, Hardr. 61. But in Rigley and Lee's 
Caſe, Cr. Fac, 356. Eje&tment againſt _ 
an 
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COOeaoaoryiN ran tas T6 


"tween them all, where revera, one of the 
"Defendants was dead after Ifſue joyned, and 


. the Judgment oughc to be againſt chem that 
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and Feme, after Verdi& Baron dies before 

the day in Banco, becauſe it is in the na- 

ture of a Treſpaſs, and the Feme is charged 

for her own fat. Per Cur. The Attion. con- 

tinues againſt the Wife, and Judgment ſhall 

be entred againſt hzrſclf, becauſe the Baron 

was dead. 

Ejetment againſt divers, all plead Not Record where 


ilty; and divers Coninuances were be- 2%* t9 be a- 
e's be mendcd. 


a Verdict was after found pro Quer. and the 
Record was moved to be amended. Per Cur. 
we cannot do it» After Verdi& and before 
Judgmene the Plaintiff may ſurmiſe, that 
the Defendant was dead before the Verdit 
and Continuance was againſt him, as in ful} One Defendene 
-Life, Fones 4.10. Sir Fobn Fitzberbert verſus 45 ater Iiſue 
Leech. And Por 
| In Ejedtment to try the Cuſtom of Co- guggetion 
pyhold. The Plaintiff was Non-ſuit, and entrcd on the 
one of the Defendants being dead. Hales Roll, one De- 
Chief Juſtices, adviſed to Enter a Sugpeſti- — rs db 
on on the Roll that one wasdead ; cle the wy Ts 
Judgment for the Defendants on- the Non- 
ſuir, will be Erconeous as to all, M. 23 Car. 
2. B. R. Hawthorn and Bawdan. 

Eje&tment was brought againſt ſeven,,.,.... 
one dies, hanging the Writ ; and the Judg- aint fron, 
ment was given againſt the fix, without and one gies 


ſpeaking any thing of che ſeventh, where banging the 
Writ and Er+ 


; . * . . 4 "OV | A 
were in Life, and a nil cap. asto him that ** 2'%'8" 


was dead. Otherwiſe, there is a variance 
between the Writ-and !{udgment: And a 
Writ 0i Error was broug nt, but it was not 

Q 4 well 
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Aﬀecr Verdi 
. and before 
Jadgment the 
Plaintiff dies 
and Judgment 
his given for 
him the ſame 


Term. 


The Plaintiff 

dics after Ver- 
dit and Judg. 
ment was not 


ſtaid and why. 
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well brought ; . for the venth joyned in the 
Writ of Error, which was ad grave damnum 
of all the ſeven. But had it been omitted «d 
grave dammum of him that was dead , it 
had been good, 2 Rolls Rep.20. Bethel and 
Parry, Pal. 152. Meſme Cale. 

In Hide and Markham's Cale it was 
Ruled, That if one bring Eje&tione Firme in 
B.R, and there had a Verdi& in a Tryal at 
Bar ; and after, before Judgment he dies, 
and after the Judgment is given for him 
the ſame Term ; this is not Error, for that 
the Judgment ſhall relate ro the Verdi&. 
But if the Verdi paſs againſt the Plaintiff 
at the Nis prius, and after, before the Day 
in Bank he dies, and atter Judgment is 
againſt him ; this is Error, for as much as 
Judgment is given againſt a dead Man, 1 
Rolls Abr. 568. and Furdan*s Cale, ibid. 

The Plaintiff in Eje&ment dies. Addiſon's 
Caſe, Med. Rep. 252. Yet as that caſe was 
the Court would not ſtay Judgment, for 
between the Leſſor of che Plaintiff and the 
Defendant, there was another Cauſe de- 
pending, and tried at the ſame Aſſzes when 
this Iſſue was tried, and by Agreement be- 
tween the Parties, the Verdid in that Cauſe 
was drawn up, but agreed it ſhould enſue 
the Determination of this Verdi, and the 
Title go accordingly : Now the ſubmiſſion 


to this Rule was an implicit Agreement, not 


co take advantage of ſuch occurrences as 
the death of the Plaintiff, whom we know 
no waysto be coficerned in point of Intereſt 
and many times but an imaginary perſon. 
(Per Cur, We take 'no notige judicially, that 
Wa | | the 
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mHUCSSASTRIPSSLS 


v» MY On wn” 


The Law of Cjectments. 233 
the Leſſor of the Plaintiff is the Party. inter- What notice 
eſted, and therefore we puniſh the Plaintiff, '>< Court rakes 
if he Releaſe the Aion, or Releaſe the ON 
Damages.) It was ſaid too in behalf of the HS 
Jadgment, That there was a Man of the 
kme name in the County with him that 
was made Plaintiff: And by the Court that 
is ſufficient, and the Court ſhall intend ic 
to be him, were there any one of the ſame 
name 1n rerum natura. 

lt is ſaid in Cooper and Franklin's Caſe. Ejetment for 
If one brings Eje&:one Firme for the whole, the whole, and 
having Ticle but to a Moiety, that is hath cms ane 28 
been adjudged againſt Bracebridges's Caſe, jews 1/1998: 
in Plowd. He ſhall have Judgment for a for the whole, 
Moiety, 3 Bulſftr. 185. 


In what Caſes,and for what Cauſes Judgment 
in Ejettment are Arreft able or Erroneous. 


In Savers and Smith's Cale, Judgment 
was de integris tenementis, where it ought to - 4 9romg 
have been far a Moiety ; The Judgment where it ought 
was given for the whole, and intire Dama- to be for 2 
ges aſſelled by the Jury. Its Error, Croke Moiery: 
Car. 7. 

The Declaration was, Q4. per Indentur. di- 
miſit decimas garbar. Rettorie de, &C. una cum 
quodam horreo & gardino eidem Reforie pertin, 
and the Judgment on Demurrer on the 
Plea was, 1deo, &c. qd. pred. Querens recu- 
geret werſ. prefat Def. terminum ſuum predict. 
adbuc wentur* de & in Rettoria horreo & far- - —_— 
dino pred. cum pertin, & damns ſua. And pj ue 
more Damages is found in the return of the coun, 
By | Inquiſi- 


ty 


Againſt Gar- 
dian and ln- 
faot qd. capi- , 


ant ar. 


Infant appear- 
cd be Atcorney 


Not ſevering 
and intire Da» 


mages 


- 
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Inquiſition, than the Plaintiff counts. And 
the intireReCtory was not Let, and no Term 
ſuppoſed in it in the Declaration, but in 
the faid three particulars, and no exprek 
Judgment is given for the Tithes and Ds 
mages are aſſeſſed for the expulſion of the 
intire Parſonage, of which there was no 
complaint. It ſzems its Erroneous, Dye 
253. Plow. 19. 1 Bulſtr. 49. 10 Rep. 117, 
3 Cr. 544+ 

Ejeftione Firme was brought againſt four, 
whereof one was an Infant, and appeared 
by his Guardian, and Verdi& was pro QOuer, 


and Judgment - againſt them quod capiantw. |, 


But no fuch Judgment ought to be againk 
an Infant,. and its Error, and Judgment was 
reverled, Cr, Fac. 274. Holbrook and Doyle's 
Caſe. 


C. One of the Defendants at the time of. 


the Judgment, was within Age, and appear 
ed by Attorney , where it ought to have 
been by his Guardian, the Judgment being 
upon Verdi&, Per Car. Its Error ; and in 
regard Damages and Coſts are intire, the 
Judgment ſhall be reverſed for both, by the 
Stat. 21 Fac. 13. Judgment ſhall not be 
Arreſted, for that the Plaintiff in any Eje 
ttione Firme, or in any perſonal Action be- 
ing under Age did appear by Attorney , 
and the Verdi& did paſs for him. 

Judgment was reverſt in Error of a Judg- 
ment in C. B. in not ſevering for what part 
by number of Acres by Special Verdi&, 
and giving entire Damages to the Plaintitt, 
2 Keb. 2575. M::tworth and Thomaſin. 


Ejefione 
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Ejefione Firme was againſt Baron and 7: Baron 
Feme : On Not guilty pleaded,the Feme was 34 Feme quod 
found guilty, and the Baron Not guilty ; {pw th 

and the Judgment was agaipſt Baron and gynd Nor 

Feme, quod capiantur. This was afligned for guilty. 

Error, but the Plaintiff had Judgment, for 

ſo are all the Preſidents: Buc in the Writit j; + ,,,,;, 

was vi & armis, and in'the Declaration .w lef out in the. 
armis was left outz and for this cauſe Declaration. 

udgment was reverſed, Cro. Car. 406. Mayo's 

Cale. | 

In Ejettione Firme, if Judgment be given 


upon Demur, or by Default, or on Non ſum W:it of Enqui- 


ry of Damages, 


, informat' for the Plaintiff to recover the gjhou ſaying, 


erm, bur it's awardzd'that there ſhall be Quo capratur. 
a Writ of Enquiry of Damages, with- 
out ſaying , uo! capiatur , this is, erro- 
neous; for it may be, he will never enquire 
of the Damages, and make Rerorn of it; 
and then the Fine due upon the Capiatur 
will be loſt, 1 Rolls Abr. 769, ' 

Nee, On Not guilty pleaded, Iflue is 
joyned, and a Special Verdict found, and 
upon this Verdict Judgment given againſt 
the Plaintiff, and after the Plaintiff brings 
a Writ of Error, and in this the Judgment 
is reverſed, the Plaintiff ſhall have Judg- 4 the judg- 
ment to recover his Term, his Declaration ment is rever- 
being good, and the Law being fa him on ſed. What 
the Special Verdi& : For the Court which Judgment he 
reverſeth the firſt Judgment, ought to give ſhall have. 
the ſam2 Judgment which was given in the 
firſt -Suic, 1 Rolls Abr. 774- Omalcowr and + 
Eyres. 

Note alſo, If before Judgment the Years 
of the Leale expire; the Phaintiff had Judg- 
; mene 


Plaintiff brings 
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Refore Judg» ment to recover Damages 3; otherwiſe in A- 
ment the Leaſe Q&jons where Freehold is to be recovered, 


expires, the : 
Plintiff halt $avH6 28. 


have Judgment 
for Damages. ys 


In what Caſes Tudgments ſhall be amended, 


The Jury find the Defendant guilty of 

Twettty Acres Ten Acres, and the Judgment wasentred of 

entred tor ten 'T'wenty Acres, the Judgment was amended, 
Acres. - Winch. p. 8. 

If on Non culp' pleaded, a Verdi& is for 

the Plaintiff, and Cofts and Damages gi- 

ven ; and upon this the Judgment is, Quod 


quer recuperet the Damages and Coſts, and 


ud reeuperet Not quod recuperet terminum, as the uſe is; 
—— lefs this 1s the Default of the Clerk, and fo a- 


out. dable, x Rolls Abr. 206. Belſh and 
Pat 


] e Clerk of the Entries of the Judgments 
- «agg of had miſtaken the Parcels, the Jury having 
MT” found ſeveral Eje&ments in ſeveral Parcels, 
they find S. had ejeted him out of certain 
Parcels by a certain Name, and T, had 
ejeted him out of other Parcels by a. cer- 
tain Name, and miſtook that S. had ejected 
him out of the Parcels that 7. had ejected 
him, having the Difringas for his DireQion. 
But it was amended, for the Entry was, quod 
recuperet wer ſus S. unum Meſſuagium, &c.which 
was the Ex&tment made by T. and fo vice 
verſa; whereas the Court's Judgment was, 
quod Fudicium intretur pro Quer-. 

In Eje&ione Firme of one Meſſuage, two 
Cottages, and certain Lands, and the Jury 
find the Defendant guilty of the Moiety of 

| a 


Amendment. 
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a Meſſuage and Lands, and Not guilty of the 


two Cottages and of the other Mojety of the 
Meſſuage and Lands, and Judgment is, quod 
OQuer* recuperet Terminum ſuum pradif?” de me- 
dietate tenementorum pradittorum, & eat inde 
fine die for the reſidue ; and this Judgment, 
altho' it-may be intended that Judgment is 
given for the Moiety of the two Cottages, 
whereof he is found Not guilty, in as mugh 
as it is temementorum pradittorum, yet it .ſhall 
bs amended, it being only the Default of the 
Clerk, having the Poftes before him when 
he entred the Judgment, 1 Rolls Abr. 206. 
Sawyer and Hoskins. 

Judgment quod recuperet, and ſaith not ter- 
minum, yet amended, 1 Keb. 155. 

The Judgmene was, quod recuperet the Pol- 
ſeflion of a Meſſuage, Sixty Acres of Land, 
Fifty Acres of Meadow, and Fitteen Acres 
of Paſture; whereas the Verdi& was entred, 


+ That he was found guilty of the Ejetmenc 


of a Meſſuage, Ten Acres of Meadow and 
Thirteen Acres of Paſture, and for the reſi- 
due, Not guiley ; fo as there isnot any Land 
in the Verdiet, and a lefſer Quantity of 
Meadow and Paſture than is in the Judg- 
ment, per Curiam it is amendable, and isnor 
like the Entry of a Capiatur for a miſericer- 
dis, which is not amendable, that being an 
Error in point of Law, and cannot be im- 
puted to the Default of the Clerk : Bur here 
the Verdid is the Guide to the Judgment ; 
and when the Verdi is before the Clerk to 
enter up the Judgment, it is but his Miſpri- 
ſion, eſpecially che Entry of the Judgmene 
in the Paper-book being right according 

co 


Default of the 
Clerk. 


Amendment 
for Mifprifion 
of the Clerk. 
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to the Verdi, Cro. Fac. 6342. Maſon and 
Stephenſon. 


EXECUTION. 


FIC In Eje&ment againft two, one confeſſeth, 
Jants, one con NE other pleads Not guilty, and at the Try. 
ſeſſeth, the al the Plaintiff is Nonfuited, he cannot take 
other pleads Execution againſt him that confefleth, but 
Not guilty. jf by Rule of Court one be made Defendant 
for part and confeſs, the Plaintiff nortwith- 
{tanding the Nonſuit, may take Judgment 4 
g4inſt him that confeſſeth for his part ; but 
if each Defendant rake upon him the whole 
Title, the Plaintiff in any caie; cannot have 
Execution ; but one Defendant being Leſſor 
of the Houſe, reſerving a Chamber, who 
never had any notice of the Action, and 
therefore Judgment entred of the whole 
Houſe, is not void quoad the Chamber onlyg 
but wholly. And Hide would have had the 
Attorney wha entred Judgment, pay Colts, 
but ordered Pofleffion to be delivered to the 
Tenane on Agreement to- relinquiſh the 
Colts, r Keb. 586. Burgoigne and Thomas. 


It was a Queſtion much debated, 1f a Seer | 


fac* quare Executionem habere non debeat up- 

on a Judgment in Ejett:oxe Firme, may be 
Scire fa” opon brought by the Adminiſtrator of the Leſſee 
—_— ( the Plaintiff in Eje&tment, or by the Lef- 
be brought by 107 Þimſelf') againſt che Free Tenants ; and 
the Admini- Per Cur the Leflee or his Adminiſtrator, as 
ſtrator of the well as the Lelſor himſelf ſhall have this 
Leſſee, or Lef. Writ in ſuch a Caſe 3 this was on demurrer to 
for himlclt: - the Scire fac* : Yet the Leflee nor his Admi- 


niſtator 
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niſtrator ſhall have it, but the Leſſor himſelf, 
Sid. 317. Cole and Skinner. 

Note, Baron and Feme are ejetted ont of Recovery 'by 
aTecm in the Right of the Wife, and the the Husbang 
Husband recovers in Ejettione Firme brought tg an 
by him in his own Name, this is an altera- mg, © * 
tion of the Term, and veſts itia him only, 

1 Inſt+ 46. 

Note, It was adjudged in Throgmorton and After Judgment 
vir Moyle Finch*s Caſe, That afrer Judgment C2urt of Equir 
for the Mortgagee in Eje&tment, a Court of 7 * 19 © 
Equity cannot relieve the Mortgagor ; but guy, 
he ought to have preferred his Bill before 
Judgment, 3 Bulfr. 118. The Caſe was, 4 
He by whom the Money was ſent to be 
paid for the Redemption of the Land, was 

the way robbed of the Money ; but the 

ney was paid preſently after. 

Note alſo, In Ejettione Firme, if a Rule is 
given to the Defendant to anſwer, and he N* RR 
doth not ; and upon this another Rule is gi- | n+ 409mg 
ren tO anſwer peremptorily, and he fails to Motion in 
doit, no Judgment ſhall be entred againſt Courr. 

Wea a Nibil dicit, but upon Motion in 
re, | 

It is ſaid in Carter and Claypool's Caſe, 1 

Rolls Abr. $57. If a Man recover in Ejettione 


BY ieme againſt F. S, who after dies, he muſt 


ſue Execution againſt his Heir; for by In- 
endment F. S. his Anceſtor the Ejector, was 
was a Diſleifor, 


Of 
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gain pollcſſion, 


When Judg- 
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Of Tudgment againſt ones own Ejettor. 


ſudgment againſt the caſual Ejeor, Coun. 
cil prayed that he might not plead to the 
Declaration of Michaez/mas Term on Leaf 
of the Biſhop of Worceſter, made this Fanuany 
Habend' from the 2oth of Ofober laſt, which 
Is ill, per Cur”, and Judgment ſtayed ; but 
this is a good Declaration of this Term by 
new Delivery, tho? of Courſe a Declaration 
is of that Term always when the Tenant ay- 
pears, which was but this Term, yet Jud. 
ment ſtayed, 3 Keb. 729. Hill. 15. Car. 
Finch and Pley. 

The Action was of Eaffer Term, and the 
Demiſe and Title of the Plaintiff is but two 
days before Trmity Term, and. there wa 
a Rule for Judgment againſt the caſual E 
jeRor ; per Cur? this is but a Trick to gain 
Poſſeſſion, as Sir Richard Mincham's Cale 
was, who delivered Eje&tments in his Wites 
Life-time on Leaſe then when he had Tick 
as of ſubſequent Term when ſhe was dead ; 
and it is not fitto put the Tenant toa Writ 
of Error: So the Rule was fer afide, and 
ordered a new Declaration, 3 Keb. 34.3, Tr. 
26 Car. 2.. Stedman's Cale. 

Judgment againſt ones own Ejector car 
not be entred, till the PoFes retorned and 
igdorſed, that the Nonſuit was for want of 
confeſffing Leaſe, Entry and Ouſter, which 
the Secondaries agreed for a Rule, 1 Ke: 
2.46. Sir Hugh Middleton's Caſs. 


Council 
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Council prayed Judgment againſt his own Judgment a- 
Ejecor in an Aion for Lands in the Coun- yg 
ty Palatine of Cheſter, which the Court grant- - mg 
ed; becauſe when the Defendant hath cow? cheſter. 
pleaded to Iſſue, they may try it by Mzrri- 


mus in the County Palatine, 2 Keb. 135. Red. 


"diſh againſt Smith. 


R CHAP. 


. own Peril to be 
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o CHAP. XV. 
1 Keb- 559. Habere facias Poſſefionem. 


How this Writ is to be executed. And when, 
and in what Caſes a new Habere faciaz 
Poſſeflionem, ſhall be granted or not. How 
the Sheriff is to deliver Poſſeſſzon. Habere 
facias Polſefionem, after tbe year wit how 
Scire fac? and why. 


His Writ is made out by the Clerk of 

By whom made the Judgments, after Coſts taxed and 

out and when” tf. Tudgment figned. 

In Ejettione Firme of 20 Acres of Land 
The Defendant on Not guilty pleaded, is 
| found Guilty for 10 Acres, and Not guil 

—_—— ——ſ peril, upon his own ſhewing which 

put in Poſſeſ- they are, ſhall be put in Poſſeſſion, Sawi 

on of the » 29, 

Acres found. Andif a Man bring Eje&ione Firme of 40 
Acres of Land, and recovers 30, and not 
the Reſidue. Upon the Writ of Execution 
the Sheriff may deliver to him any, (wiz, 

How the She- Three or more &vf the Acres in the name 

riff muſt deli- of the whole, without ſetting out the Land, 

ver it, recovered by Metes and Bounds ; tho? the 
Plaintiff had not recovered all the. Acres 
whereof he broughtthe Action, and where- 
of he had ſuppoſed the Defendant Tenant, 
1 Rolls Abr. 886, 


Now, 


for the Reſidue. Now the Plaintiff at his 


= ESL 


= = = > a2, 
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Now, if a Wric of Exccution go to the How the She- 
Sheriff, ro pur a Man in Poiſeflion of 20 - is 0 eecn 
Acres of Land ; the Sheritf ought to give * 30%: 
him 20 Acres in quantity, according to the 
uſage of .the Country , and not according 
to the uſage of the Statute. And if a 
Man recovers divers Meſſuages, the Sheriff 
upon the Writ of Execution ( may make 
Execution of one in the name of all, with- 
out going to every one 1n particular, but Where &elive= 
(ifin ſuch Caſe) the Metluages be in the 'y 9t one Met 
Polleflion of ſeveral Men , he ought to go _—_— 
to every Houſe- particularly, and of ghem 1 ty the 
to deliver Seiſin, and the delivery of Seifin Sheriff is ſuF- 
of one, in the name of all is not ſuffici- cient or nor. 
ent, Fleid and Bethel. 

When many Acres are in demand, and 
but part recovered, and the Habere fac? Poſ- 
eſlonem comes to the Sheriff ro deliver Ex- 
ecution of the Land recovered, it does not Where the 
ſuffice there to give one Acre in the name Sheriff is to 
of the whole recovered ; but he ought to 8 all the 
kt forth all the Acres particularly, 1o that -6rgy _ 
the Recoveror may have benefit of the Jadg- © * 
ment in certainty, and the ſeveral profics 
without interruption, Pal. Rep. 289. Me 
lex and Fulzam. 


Sometime & Rule of Court is to give Poſſeſſion. 


If one recover Rent or Common, a Writ yoy the She. 
Ifues our to ch: Sheritf to put him in Polleſ: riff is to give 
lon, and the Sheriff comes upon the Land, Polieſſion ot 
and delivers him Seiſin of the Renc or Com- *<** 9* Come 
-_ by parol, this is well done, 22 4/. 

4. 


mon, \ 


R z Hab. 
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Habere fatias Hab. fac Poſſeſſion, if execute is good with. of 
Peſſiſſonem, gt return. But the Court may command] RE 
good without. the Sheriff to return it, 1 Rolls Rep. 77. | * 
How Pollet: Note, The Sheriff -in Caſes where Land iff i 

w 10n . . Ha 
ro be given recovered, is to put the party in if al 


of Houſe, Land and Seifin by a Twig, Clod, &c. of af ®* 
or Rent Houſe by the Key, &e. of Rent by Corn or 
Graſs growing on the Land,- out of which the 

the Rent Iſſues, 6 Rep. 52. , 
Error was of a Judgment in the Kays 
Bench in Ireland, and Judgment for the Def 
fendant was reverſed, and Judgment given 
for Ye Plaintiff, quod recuperet rerminum ſuun || - * 
Habere fac, pred. It was moved how Habere fac* poſſy. ** 
Poſſeſfionem fone ſhould be awarded. And it was rt: 
how awarded ſqlyed, That there ſhould be a Writ dire | 2" 
into Ireland. 24 to the Chief Juſtice in Ireland toReverk} $ 
that Judgment, commanding him to awardſ”Z 
Execution, Cr. Car. 511. Mulcarry andy. 
Eyres. ane 


She 
In what Caſes a new Habere fac? Poſſeſliv- the 


nem ſhall be granted or not, and of the She 
riffs demeanor therein. 


the 
cut 


Nota pro Regula. That aſter Habere fat for 


Poſſeſſionem executed* be it by the Sherift or 

voluntary delivery of Poſſeffion, if the Par * 

ty be turned out again by the Defendant be 

Where the means, he may have a new Habere ff ſhe 
Plaintiff ſhall poſſeſſionem on motion in _ and an Ar V1 
have a new tachment againſt him : But if after quiet ele, 
Hatere faiss Polleflion others enter, he muſt have a newf * * 
».% Attion or Reſtitution ; eiſe by this means bh 

, by practice the Plaintiff may turn our all 8 


th. 
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of his after Leſſees on Non - payment of 
Rent. Had actual poſſeflion been by Agree- 
ment of the Parites, or by Delivery of the 
Sheriff, the Party can never after have a 
Habere fac poſſeſſionem» : But if there be agree- 
ment to deliver Poflefſion in futuro, if it be 
denied a new Writ may be had. But after 
the year there muſt be a new motion for ic 
in Court : With this agrees Pearſon and Tawer- 
xr's Caſe, if one recovers in Eje&meur, ups 
on which the Recoveror was pur in Pollet- 
fon Per Habere fac* {poſſeſſion, and after the 
Defendant ouſts him again, if the Writ was 
never fretorned (becaule then it appears nor, 
that the Plaintiff was ever out of Polſc:flion) 
a new Writ ſhall be grant:d, 1 Xeb. 779., 
Ratliff and Tate, 1 Keb. 785, Lowelace's Calz, 


:1 Rolls Rep. 353. Peirſon and Tavernor's Calc. 
” Ir is exprelly reſolved in Dame Melineux 


and Falgam's Caſe, Palmer p. 289. 


If Haber e facias poſſeſſionem go to the when the 
theriff, and he recurned Execution of Wric of Hab. 
the Writ, and the Writ is filed ; there the fac” Poſſoſionem 


Court may not award a new Habere fac? '* rerwned 
and filed the 


Comrt may noc 


poſſeſionem, but before they may, becauſe in 
the firſt caſe irc appears the Party had 'Exe- 


cution, The Council prayed, That che De- Habrre jor? 
fkndant might file an Habere facere poſſeſſ;- P2j<onem, and 
mem to the intent that no new one may 


be taken our, or that, that was taken out 
ſhould - not be. filed after the rerurn of it, 
which the Court refuſed ; for the Party hath 
eletion ro returnit or not, and may renew 
it at pleaſure, till an effetual Execution be 
had 3 albeit the Party had Execution, yer if 
there were any {uddain expulion of him, 

R ac 


% 


2.46 


New Habeye 
facias Poſſeſs 


fonem 


It is at the e- 
lefion of the 
Sheriff, whe- 
ther he will 
return it or. 
nor, 
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he ſhail not be Eſtopt, 2 Keb. 245. Und. 
hil and Devereux. 

Alfo, if the Sheriff give Seifin but of part, 
he may have new Habere fac' poſſeſſionem for 
the reſt. k 

Soin Stile% Caſe, 2 Browl. 2.16. Stiles up 
on a Judgment in Ejeftione Firme, was 
into Poſſeſſion by the Sheriff, by Habere fat 
poſſeſſronem, andafter the Defendants enter 
again, and the Writ was returned but na 
Filed. Per Cur. He may not have a new 
Writ of Execution, but is put to his nev 
Action, and the Filing of the Wrir 1s not 
material, for it is in the EleAion of the 
Sheriff, if he will return it, or not. Butif 
Execution had not been fully made, as in 
caſe of perſons hiding themſelves in the up 
per Lofts, and after che Sherift was gone, 
they outed thoſe that were in Poſleflion, 
in this Caſe a new Writ of Execution ws 
awarded, But by the Chief Juſtice, if the 
Sheriff put a Man in Poſſeflion, and after 
the other which was put out enter forth- 
with; in this Caſe the Court may award 
an Atrachment againſt him for contempt # 
gainſt the Court, and fo an Attachment ws 
awarded upon Afidavit in Gallop's Caſe, 1 
Brownl. 253. To this purpoſe is Upton and 
WelF's Caſe, 1 Leon. p. 145. Upon the Hs 
bere fas” Poſſeſſionem, the Shereift returned 
that in the Execution of the ſaid Writ, ht 


Where the firſt took the Plaintiff with him, and came to 


Writ 1s not 
fully executed 
the Court will 
grant 2 new 
$22» 


the Houſe recovered, and removed there 
ouwa Woman and two Children, which 
were all the perſons which upon diligent 


ſearch he could find in the ſaid Houſe, - | 
e 


_ 
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delivered to the Plaintiff peaceable Poſle(- 
ſion to his thinking, and afterwards departed- 
and immediately after three other perſons, 
who were ſecretly lodged in the ſaid Houſe 
expulſed the Plaintiff again: Upon notice 
of which he returned again to the ſaid 
Houſe, to put the Plaintiff in free Polſeflion, 
but the others did reſiſt him, ſo as withouc 
peril of his Lite, and of them that were 
with him in Company, 'he could not do it. 
And upon this return, the Court awarded 


| a new Writ of Execution, for that the ſame 


was no Execution of the firſt Wrir, and 
alſo awarded an Attachment againſt the 
Parties, 1 Leon. 145. 


If the Sheriff delivers more Acres than If the Sheriff 


are in the Writ, this makes not the Writ Er. livers more 
{t Acres than ars 


roneous, but Action on the Cale lies again 
the Sheriff for doing it ; but if the Writ of 
Hab. fac. poſſeſſionem contains more Acres of 
Land, than were in the Declaration, the 
Writ is Erroneus. 


Upon Ejettione Firme, and Judgment Hab. Where Habere 
fac.poſſeſſionem ſhall be after the year without oc. poſſeſſion 


a Scire fac, asto the Damages; yet its not 
abſolutely requiſite, that there ſhould. be 
any Scire fac. asto the Land; for if che par- 
ty take Poſſeflion of other Land than he 
ought, Treſpas lies, 1 Sid. 351. Okey and 


Vicers. Scire fac is given in peclonal Action, 


per Stat. W. 2. where the remedy was af- 
ter the year to commence a new Adtion 
on the ſame Judgment ; which cannot. be 
in this Caſe as to Land,tho' it may be as to 
Damages ; on Judgment for Damages, Coſts 


\ or Debr, there mult be a Scire fac', for here 


R 4 is 
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15 a perſon certain charged ; not fo in Ha, 
fac. poſſeſſionem, 2 Keb.307. Meſme Caſe; but 
the Hab. fac. Poſſeſſionem, ſhallnot be granted 
an year after the Judgment without a m6- 
Not to be tion in Court. And if it be once executed, 
granted after tho' the parties are turned our preſently by 
the year, with- a trick, yet they may not have new Hah. 
es moon fac. poſſeſſionem without motion of the Court, 
4] Siderf. pag. 224. 
Nete, It was a Queſtion in one Hill's 
Caſe, upon the Statute of Maintenance: A 
Man was out of Poſſeſſion, and recovered 
in Ejefioe Firme, and was put in Poſlel- 
fion by Habere fac. poſſeſſionem, Whether he 
_— ſell preſently, andadjudged he might, 
God. b. 450. 


5 
Upon the Hab. fac. poſſeſſionem, the Sherift 
may break open the Houſe to deliver Poſl- 
ſeflion, 5 Rep.g1. 


Return de Hab' fac' Poſſeflionem cum 
Fieri fac. 


Dirtute iſttus bzevis mihi direc” 2 4 die 
A9aij anno infra ſcripro Dabere feci 
infra nominat? H. H. Poſſeſſionem Termt- 
ni ſui infra lſcripti de Tenementis infra 
ſcript” cum pertin) ac etiam Fieri fect de 
Terris & Catallis infra nominat* W: W. 
205. parcel Jamnor infraſcripe edenarios 
tos haber cozamJulticiarijs infra ſcript 
ad diem & Locum infra contene ad red- 
dend* p2etae H: pzout mterius mihi p2e- 
cipitur, 


of 
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Of Miſdemeanors in Poſſeſſion. 


In Eje&ment Declarations were delivered; 
and on Verdi& Evidence was found for the 
Plaintiff againſt ſome, and fudgment againſt 
the Caſual Ejeor for others, in the whole 

7 Houſes. Upon colour of Hab. fac. poſ- 
eſſonem, the Sheriff turns out of Poſſeſſion 
theſe 47 Tenanrs, and 80 other Tenants 
alſo without any Proceſs or Plea againſt 
them, for the Execution of which Writ the 
Sheriff took of the Plairrviff 2007. for Fees. 
7. The Court would not grant'any ,Writ to 
ſuperſede this Execution againſt the $0, for 
if ſo then it ought to be Quis erronice, and 
there was not any Error in the proceedings 
againſt them,” becauſe there was no procee- 
dings againſt them, but they may bring 
Treſpaſs againft the Sheriff, and the Sheritf Sheriffs Fee. 
ſhall be indifted for Extortton ; for they 
cannot take ſiich Fees in caſe of rcal Eſtate 
as perſonal, 2 Sid. 155. 

There is a Febiarkable Caſe in Siderf.2 54. 
the King againſt Farr. Farr being a Sollicitor, 
had obtained 4 Judgment againſt the Caſual 
Eje&tor, upon which he Sues Hab. fac. poſſeſ- 
fronem, and the Sheriffs Baylitfs enter che 
Houſe with him, and break the Door where 
the Goods were,. and take the Woman to 
whom the Houſe and Goods belonged, and 
required of her Special Bayl, and tor wane 
of it, brought her to Newgate; then Farr 
took the Goods which were of great value. 
And upoa Tryal at the Old Bayly it appeared, 

That 
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That Farr did this with intent to take away 
the Goods, and had no colour of Title to 
the Houſe for his Client. He was found 
Guilty of Felony, and was hanged, not be- 
ing able to Read tho' he were a Sollicitor. 

The Court was moved for an Attachment 
againſt F. upon an Affidavit, that he had 
ejected one out of Poffion that was put in 
by Hab.. fac. poſſeſſiovem, and that in a very 
Riotous manner, and had impriſoned the 
Party ſo put out of Poſſeffion. The Coun- 
cil on the other fide anſwered, That the 

arty came into the Land by vertue of an 
Eione Judgment, and an Extent upon it; 
Rolls, here is Title againſt Title, therefore 
take yohir Courſe in Law, for we make no 
Rule in it, Stiles p. 318; Fortune and Fohnſon's 
Caſe: : 

Verdi& for the Plaintiff was found in 
Eje&tment, But upon Agreement made be- 
tween the Plaintiff and Defendant, The 
Defendant was to hold the Land recovered, 
for the remainder of his 'Term to come,and 
according to this Agreement he held it for 
two years; but afterwards before his Term 
expired, the Plaintiff takes out an Hab. fac. 
colleſſonem and executes it. It was moved, 

That the Defendant might have a Rule for 
Reſtitution, Per Cur. it cannot be: Take 
your Action on the Caſe againſt the Plain- 
tiff, for not performing his Agreement, 
Stiles Rep. 408. Word and Markham, 


CHAP. 
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CH AP. XV. 


of Attion for the mean Profiti, In whoſe 
Name. What Evidence ſhall be given in 
this Aion or not. 
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of %g Aion for the mean Profits on the In whoſe name. 


Judgment in the Eje&tmenr, ſhall be 
i che name ofthe Leſſee during his Term. 


And note, In this Action no Evidence ſhall WhatEvidence 
be given, as to the Right, which muſt be, ſhall be given 
if the Action ſhould be in the Leffors name, '* this Action. 


and therefore he can have no ſuch remedy, 
1 Keb.7 7 1. Sadler and Taylor. 
A Tryal at Bar was prayed in Action for 


mean Profits. But the Court denied it, be- 


cauſe how good a Title foever the Defen- 
dant hath, he cannot give in Evidence any 
other matter than what was betore Ruled. 
But by Twiſden the Title being admitted, 
other matter may be given in Evidence, as 
a Releaſe or Fine by the Plaintiff: And the 
ſame Law is in Action by the Leſlor, in 
the former Action as by the Leſſee, and a- 
gainſt the Undertenant, or any that claim 
under the former Defendants Title, eſpeci- 
ally the conteſt being for profits during the 
time of the former Action hanging. 

So it is ſaid in Harris and Wills?s Caſe. If 
Recovery be in Eje#:one Firme, and after 
Treſpaſs is brought for the mean profits 
before the Leaſe, nothing ſhall be given in 
Evidence, but the value of the Profits and 
not the Title. For if it ſhould bes fo, then 

long 
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long Tryals would be infinite. Alfo, if it 
be between the {ame Parties, the Record is 
an Eſtoppel ; fo the Court held it ſhould be, 
if it were againſt Undertenants. Bur the 
Court granted a Tryal at Bar, in aſſurance 
they would not inſiſt upon the Points for- 
merly adjudged , but admit it, and inſiſt 
upon new Title, Siderf. p. 239. Collingwood's 
Caſe. 

In 1 Wil. and Miry, The Court was mo- 
ved to ſet aſide a Verdi, recovered in an 
Action for the mean profits after Recoves. 
ry in Eje&ment, ſhewing that the Defen- 
dant in the Ejetment had brought another 
Eje&ment ſince, and recovered; fo that the 
firſt Recovery was diſafirmed, and there- 
fore there ought to have been no Recovery 
for the mean profits, bat. the motion was 
denied, per tor.. Cur. 2 Ventris Reports, 

Trelpaſs lies by Recoveror in Erroneobs 
Judgment for a mean Treſpaſs; becauſe 
the Plaintiff in Writ of Eror recovers all 
mean profits, and the Law by fiction of 
Relation, will not make a wrongdoer 
diſpuniſhable, 13 Rep. 22. But contra, where 
AX of Parliament reſtores. 

In Treſpaſs with continuando to recover 
mean profi's, an Entry and Pofleffion of the 
Land before the Treſpaſs muſt be proved ; 
and alſo, another Entry after the Treſpaſs. 
Leſſor is the principal Perſon looke upon 
in the Law to Sue for the mean profits, 
2 Keb. 794. 

A Termor being OQutlawed for Felony, 
granted his Term and Intereſt to the Plain- 
tif, who is pur out by F.S. and after the 

Qutlawry 


* 
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Outlawry is reverſed ; and the Plaintiff 
brought Treſpaſs for the profits taken be- 
tween the Outlawry Reverſed and the 
Aflignment; adjudged,that theAction did lie; 
for tho' during that time that the Queen had 


, the Intereſt, and the Aſſignee had Right, 


yet by the reverſal it is as if no Outlawry 


had been, and there is no Record of it,. 


Cr. Eliz. 270. Ognells's Caſe. It was held by 
Juſtice Yerzez, where a Man would recover 
the mean profits in Treſpaſs, he muſt prove 
Entry-into every parce], and not into one 
part in the name of all. An Action of 


* Treſpaſs came to Tryal before T. for reco- 


vering the mean profits, and the Treſpaſs 
was laid the 11 of May with a continuation, 
and the firſt Entry was before the 19 Day ; 
and an Ejetment had been brought of 
this Land the ſame Afﬀizes, and becauſe a 
ſecond Entry is required to recover the 
mean prokts, the which if it ſhall be, will 
happen after that time which he hath ac- 
knowledged himſelf out of Poſſeſſion, by 
his Action of Ejetment, and ſuch Entry 
will abate the Action ; it was directed to 
find Damages for the firſt entry only. 

It is a Rule in Law: By the Re-entry of 
the Diſſeiſee, he is remitted to his firſt Pof- 
ſefion, and is as if he had never been our 
of Poſſeſſion ; and then all who Occupied 
in the mean time, by what Title ſoever 
they come in, ſhall Anſwer to him for their 
time, as if a Dillciſor had'been Dilleifed by 
another : The fiſt Diſſeiſee Re-enters , he 
ſhall in Treſpaſs puniſh the laſt Diſleifor ; 
otherwiſe , atter his Re-entry be ſhould 

have 
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_ no remedy for his mean pro- 
"heh h 

Note, In Treſpaſs for mean profits Speci- 
al Bail is always given, 1 Keb. 100. 

Wiit of En. & Writ of Enquiry for mean profits abates 
quiry tor mean by Death after Judgment, and before or 
profits how a= pendent Error, but atter affirmed is in miti- 
bates, gation, Warren and Orpwood, 3 Keb. 205. 

Where one Declares on a Fictitious Leaſe 

In whoſe name. to A. for three years, and within the ſame 
Term Declares of another Fiditious Leaſe 
to B. of the ſame Lands; the laſt is nor, 
good for Treſpaſs for the mean profits muſt 
| be brought in the firſt Leſſees name, ut dic; 
Fur. 

Its a note in Siderf. p. 210. If one Reco- 
ver and had Judgment in Eje&:ione Firme, 
according to the uſual praftice, by contel 
ſing Leaſe, Entry and Ouſter, ec. it was 
a doubt by the Court, it upon ſuch Con- 

- feflion, Leſſee may have Treſpaſs for the 
mean profits, from the time of the Earry 
confeſſed ; for it ſeems it is an Eſtoppe], 
between the Parties to ſay, That he did 
not enter. Tamen Quare, becauſe this Con- 
feſſion is taken to ,Special purpoſe only, 
Siderf. p. 210. 

» If a Writ of Error in Eje&ment abates 

by the At of God, a ſecond Writ ſhall 
be a Superſedeas. Aliter, where it abates by 
the At of the Party, 1 Vent. 353. 

Judgment in Ejetment. The Defendant 
(Plaintiff ) brings a Writ of Error. The 
Plaintiff who is Defendant in the Writ of 
Error, brings a Scire fac. Quare Executionem 
on. To the intent the Deteadant, Plain- 


cif 
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tif in Error might aflign Errors, To which 
the Plaintiff in Error pleads, That the De- 
fendant ought -not to have Execution, be- 
cauſe he-was in Poſſeflion already, by vertue 
of Hab. fac. poſſeſſionem. Per Cur. Its a trick 
for delay, The Scire fac. being only to the 
intent, that the Defendant may aflign Er- 
rors, and there can be no ſuch Plea to ic 
in ſtay or delay of Execution, 1 Keb. 613, 
Winchcomb's Cale. 


CHAE 
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CHAP. XVII 


Writ of Error, 
' 


Where it lies. Of what Error the Court ſlul 
take Coniſance without Diminution or Certi. 
ficate. Variance between the Writ and De 
claration. Variance between the Record and 
tbe Writ of Error. One Defendant dies afte 
Tue and before Verdiftf. Non-age in Iſſue n 
Error where to be tried. Amendment of th 
Fudgment before Certiorari unaided. Relea(; 
of Errors from one of the Plaintiffs in the 
Writ of Error, bars only him that releaſed is, 
and why. Outlawry in one of the Plaintif 
pleaded in Error. Of Releaſe of Errors by 
ſual Ejettor. 


Whore be len. Rror lies in B. R. upon a Judgment in 
+8 Eje&tment before the Juſtices Wales, 
per Stat. 27 H.8. Error in Real Actions ſhall 

be reverſed in B. R. and in perſonal Actions 

EjeQmene be. Þy Bill before the Preſident and Council of 
fore Juſtices ina the Marches ; and becauſe EjeAment was a 
Wales, mixt Action, there was ſome doubt, but it 
was relolved, ut ſupra, Moor p. 248. n 


l, 
"Writ of Error lies in the Exchequer-Cham 
ber upon a Judgment in a Scire fac? in E 
jeftione, Sid. Crook Car. 2.86. 
Leflor or Leſſee may have a Writ of Er: 
ror on Judgment in Fjettione, Sid, 317. 


In 


» * 
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In a Writ of Error upon a Judgment in Of what Error 
Banco 1n Ejettione Firme, is certified a brief *< Court hall 
Entry of the Wrie according to the Courſe _—_ _ 
there, and then che Declaration atlarge, and ,;#;.;;, 
by the Recital of the Writ which mentions 
that the Action is brought de Reforia de D. 
viginti Acris terre & duodecim Acris prati cum 
pron m D. And the Declaration is of a 

aſe by Indenture of the ſaid Re&ory and 
Tenements cam pertinentiis ( excepta terra pro 
menſa Vicarij ibidem cum omnibus talibus eaſia- 
wentis quales Vicarius adtunc babuit cum omni- 
bus talibus decimis,&c.) And upon Not guilty. 
a Verdi& and Judgment was for the Plaintitt, 
and affigned now for Error, That Judgment 
was given pro'Querente; whereas it ought to 
to be for the Defendant. And after in nulls 
eft erratums pleaded, it was moved for Error, 
Thar it appears by the Record certified, thac 
the Writ 15 general of a Recory, and the 
Declaration is of a Re&ory with certain Ex-__ | 
ceptions. In this Caſe 'rhe Court ought to prog 
teverſe the Judgment for this Cauſe, in as yy,;j. 109 De: 
much as this is not aſſigned for Error, nor claraion. 
the Writ it ſelf certified 3 fo that the Courc 
may not take notice that the Writ is as the 
Entry of ir is certified; and this Exception 
is but a Variance between the Wrir and the 
Declaration, and perhaps this Exczption in 
the Declaration was but ex abundantia, and 
. p* Declaration 
is not parcel of the Rectory, and then he; «.. 
ought not to have demanded the Rectory ceprion and 
with an Exception. And it ſeems it had not pleading in 
been a good Plea tor the Detendant in the Tuch Caſe.) 
firſt Action, to ſay that it appears by the 


Declaration that there is an Exception, ©, 
5 with- 
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without Averment in Fac, that it is parcel 
of the Refory, Paſ. 11 Car. B. R: Gregory 
and Shepard on a Leaſe made by the Dean 
and Chapter of Peterborough, 

Error upon a Recovery in Fje&ment out 
of the Court of Durham. The Error afigned Þ for. 
was the Infancy of the Plaintiff in the Eje&- Þ ein 
ment, who appeared by Attorney where he | 39! 
ought to have appeared by his Guardian; | # 
and upon Iſſue joyned on the Infancy, it was £j0y! 
found for the Plaintiff in the Writ of Error. {Del 


But this Writ of Error was not ſufficient to $'en 
the Court to proceed to the Reverſal. 1. Be- Jr 
Variance be. "cauſe the Writ of Error is dire&ed to the Jthe 
rween the Re- Biſhop of Durham and others by Name to Þjud! 
cord and the remoye a Record of Ejetment between {vc 
Writ of Eore £1. and ſuch, which was coram the faid Jt | 
Biſhop and ſeven others by Name, and the Is d 
Record removed, ſeems to be a Record of fign 
Eje&ment before the Biſhop and eight ochers, Jil 
ſo it is not the ſame Record ſpeciied in the Jr 
Writ ; fora Record before eight, and a Re. Yay 
cord before ſeven cannot be intended the Jtr 
ſame Record. 2. This Writ of Error is di- ny 
reedto the Biſhop of Durham and ſix others [but 
by Name, and the Retorn of the Writ (viz.) Jr 
Reſpons of the Commiſſionersis by the Biſhop Þ/f 
and five others only, without making men- || | 
tion of the ſixth Commiſfoner, Nev. p. 211. [6-4 
Ode and Moreton.” 2 Rolls Aby. 604. - 
In Eje&ment Verdi& was given pro Quer Il 


quoad il parce” Meſſuagij praditt” jacew' the 
proxim” ad Meſſuag' modo F. N. continen' ex Bo» [b 
real” parte, 8c. & quoad reſid* pro Def. and n 
the Judgment was, quod Quer' recuperet termi- FAs 
num ſuum praditi” de C. in predif parceP ol 
pre- [be 
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tradicti Meſſuagij jacen' proxim' ad pr adit 
n | Meſſuag” ut 4.7 um in occupations pr aditta 
F. N. & continen'; whether this Variance 
it {| between the Verdi& and Jſudgment be Er- 
d ror, Adjournar' Qu. if jit be not a Jeofayl 
t- | deins Art. Stat. 16, 19 Car 2. c. 8. Raym. p. 
29S. Norris and Bayfeild. 


the Death of the one, ut ſupre, and prays 
Judgment againſt the other, and Judgmenc 
ven accordingly without any Aniwer to - 
it by the Plaintiff, if ic be not crue that he 
s dead, as was ſurmiſed, this may be at- 
figned for Error; for in as much as the Plain- 
tf had made this Surmiſe, it being a mat- 
ter of Fa, and the Plaintiff might not have 
ay Anſwer to it ( the uſe not being to en- 
ter -vp this, that, the Plaintiff does not de- 
ny it ) the Plaintiff had no other Remedy 
but to aflign this for Error. But this is re- 
ported otherwiſe, p, 767. 1 Rolls Abr, 756. 

Tifin and Lenten. 
it 4. bring Ejefione Firme againſt B. and 
C.and after Iſſue joyned B. dies, and atrer 
n the Heb. Cirpora, which mentions the 
line to be berween 4. of the one pair, and 
the ſaid B. and C. a Verdi is given againſt 
B and C. that they are guilty, and Dama- 
n againſt them ; bur a Surmiſe is made of 
is before Judgment, and lo Judgment given 
only againit C. chis is not erroneous, altho' 
the Verdict was againſt both, ig as much as 
S 2 eng 
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Ejeftione Firme againſt two, if after Iſſue ,,,... 
cart and Venire fac awarded, one of the nt 
Defendants dies; and after a Verdi& is gi- ing after 1fue 
ren at the N:fs prizs for the Plaintiff, and af- pleaded, and 
ter before Judgment the Plaintiff ſurmiſerh ***< Yo4ct 
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the Judgment was only againſt him who 1 

in lite, 1 Rolls Abr. 767. Tiffin and Lenton. 
| If A. recover againſt B. in Ejettione Firne 
Nonage in If. in D. upon which B. brought a Writ of 
ſue upon Error, ror in B. R. af Weſtminſter and diſcontinue 
where to be je, and after there brought a new Writ « 
as. Error, quod coram wobis refidet, and aſſign 
for Error, That the ſaid A. at the time dl; 
the Tryal of the firſt Aftion was commoranſi, 
« and within Age, at Weſtminſter in Middleſe the 
and that he ſued in the ſaid Aion by At... 
torney 3 and upon the Nonage the Parti he : 
are at Iſſue 5 this ſhall be tried in Weſtmis this 
fter, and not in D. where the Land lies, bt 
cauſe the Ejettione Firme is not any real 
_ Rtion ; and in as much as it is ſpecially a ? 
ledged that he was within Age and commey (1 


rans at VVeftminſter when the Writ of Er 
ror was brought, 2 Rolls Abr. p. 604. Or pil 
and Moreton. 
I Error of a Judgment in Ireland in Ejel-, 
Deine At. yment was afligneds that the Plaintiff thea ſub 
Defendant was per Attornat', and within 
Age, Judgment was reverſed notwithſtand] 
ing 17 Car.2.c. 8. vide 3 Keb. 354. D. aſp. 
Albermarl and Keneday. ade 
In Eje&tment one of the Defendants pleab-ſ. \ 
ed Not guilty, and Verdi& for the Plaintiff, 
againſt both, and Judgment accordant, Ef. 
ror was brought, becauſe in the Yenire Cas fþ yy, 
ſftantinus Callard was retorned, and ſonamelſy, 
Fa: tyRelcaſe, 12 the Diftringas ; butin the Pannel annex] ,,, 
ed thereto Conſtentius Callard was retornedſ ;. 
and ;ſworn, and ſo was tetorned by that y,.. 
name on the back of the Poſtes ; this wa ;,, 
held manifzſt Error; for they be diſtinl] 1. 
Name 
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Names of Baptiſm, and cannot be amended ; 
"ſhut Curia adviſare from Hillary Term till 
> Peſche; in the mean time the Defendant in 
" Ithe Wric of Error obtained a Releaſe of all 
"IErrors from one of the Plaintiffs in the Wric 
"Jof Error, and the firſt day of Term Paſch. 
"Jpleaded ir in Bar as a Plea puis darrein Con- 
Eiimuancez and thereupon a Demurer was en- 
fred in the Names of both the Plaintiffs in 
the Writ of Error ; for in nullo eff erratum 
being pleaded before, there could 'not now 


be any Summons and Severance. Per Cariam 


14 


” 
eſe 
At 


. 
1 


#, and not the other Plaintiff ( though the 
Rion was in the perſonalty : ) For the Plea 
{being by way of Aion, to diſcharge them- 
p.0 fves of Damages which were recovered a- 
» ſt them, and to be reſtored to the poſ- 


9 the AR of the Plaintiff, and their 'own vo- 
tf ahtary AR, itisfor reaſon that the A of 
"Y one” ſhall charge or prejudice the other. But 
"i otherwiſe if hey had been Plaintiffs in the 
'*IRecord by their own AQ, Cro. Fac. 1 16. Blewit 

"Verdict was pro Quer' for 10 Meſſuages, 
I5 Acres of Land, 15 Acres of Meadow and 
$0 Acres of Paſture, and as to the Reſidue 
Non Culp. And the Judgment was, That the 
Painteift ſhould ' recover the Metiuages and 
the greater Quantity of Acres which were 
in the Verdict. Upon which the Plaintiff 
brought a Writ of Error, and affigned Er- 
rors, and had. a Scire fac. and before the 
Defendant in the Writ of Error joyned in 
S 3 nulla 


. 


and they being joyned in the firft Action by 
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Releaſe 
one of the 
Plaintifls in 


this Releaſe ſhall bar hi only that releaſed g+5:or, Hall 


bar only him 
thar relcaſed ity 


and why, 


nh which was loſt by the fifſt Judgment ; * 
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nullo ef erratum, it was moved in Common 
Bench for amendment of the Judgment, 
was objected. 1. That the time after the 
Aflignment of the Error was paſt for the 
Amendment of amendment. Per Cur. The time is not pal, 
T” nn ye ſo long as a Diminution may be alledged, 
« 6 vu deg OF A Certiorari awarded, it may be amended, 
<q" i 2. The Judgment is the A of the Court, 
and therefore may not be amended, Pg 
Cur, It is the default of the Clerk, who 
did not.enter the Judgment according to 
the Verdict, Jones Rep. p. 9. | 
Ejectione Firme hy two againſt one De- 
fendant., And on Not guilty, Verdi& for 
the Plaintiff. The Error afligned was, be: 
cauſe Conſt antinus Callard was returned, and 
ſo named in the Diſtringaes, but in the Pat» 
nel annext thereto by the Sheritt, Conftatth 
Releaſe of Er- v5 Callard was Returned and Sworn, and ſo 
Pore 191... 74. Was returned by that name on the back a 
\ in the Writ of «© Poſtea. © Its manifeſt Error ; for they be 
Error pleadee, diſtin names of Baptiſm, and not amend: 
ſhall bar only able. But, Caris adviſare. In the mean time 
ue Re the Defendant in the Writ of Error obtain- 
"Kh "eda Releaſe of all Errors from one of the 
© Plaintiffs in the Writ of Error. And the 
inſt the Re- firſt day of Eaſter Term pleaded it in Bar 
leaſe of ne 2s a Plea pais darraine Continuance ; and 
ſhall nor bar thereon a Demur entred in the name of 
me c:her6t® both the Plaintiffs in the Writ of Error, 
5506 te ba For in »ullo eft erratuw being pleaded before, 
© recover-no._. CRETE Could not be any Summons and Sever- 
thing, but to ance, Per Cur. This Releaſe ſhall bar only 
have 1eftiruri- him that Releaſed it, far the Plea being by 
4 Fir 4 way of Action to diſcharge themſelves of 
t» the Judg. Damages, which were recovered againl} 
7 the Judg | 
-£0F. them 
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them, and to be reſtored to the Poſſeflion 
which was loſt by the firſt Judgment; and 
they being joyned in the firſt Action, by 
the AR of the Plaintiff, and not by their 
own voluntary Ach, it is not Reafon, that 
the Ak of one ſhould charge or prejudice 
the other, for 'then by ſuch praQtice any 
one might be charged, and ſhould have 
no remedy to diſcharge himſelf. And thie 
Judgment was reverſed, quoad him that did 
not Releaſe, and that he ſhoald be reſtored 
to all what he loft, and q#24d the other 
who releafed, that he ſhould be barred in 
his Writ of Error, Cro. Fac. 116. Bluit and 
Snedftow, 2. Rolls Ab. 411. Meme Calc. 

So the Defendant in the Writ of Error qgtawry in 
Pleads Outlawry in one of the Plaintiffs. Per one of the 
Cur, Its no Bar, becauſe this is an Aion Plainrifts plcag. 
not to recover any thing, but to reftore © 1 #79 
them to what they had loſt, and to dif- 
charge them of Damages and Fines; and 
they are forced to joyn, becauſe one of che 
Plaintiffs was a Defendant in the former 
Afton, Cro. Fac. 616, Bythell and Harr:. 

Error without Bail is a Superſedeas in E- Frror withour 
jeRmenr , notwithſtanding the Act of 13 Pa 29470 
Car. 2.c. 2. being not within the general” np "3 
word Treſpaſs, 1 Keb. 3-8. Lufton*s Cale. 

And unlels all! che Defendanrs in EjeR- 
ment do give Recognizance, its no Super- 
ſedexs, for as to the Land its intire, 3 Keb.g 
133. Cole and Levingftone. ton, 

Baron ſeifed in the Right of the Feme, irs no E110r to 
makes an Ejetment L:afe, and the Letfee alledge the 
brings an Action upon it, and hath a Verdict - _—_ - 
and Judgment ; ics not Error ta alledge the ©; -- gg 

S 4 Death j 
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death of the Wife before Judgment, by 
which the intereſt of the Husband, and 
Leaſe by him made to the Plaintiff deter- 
mines, becauſe neither the Wife nor the 
Husband are Parties to the Action, and this 
determins upon the Title to the Land ; for 
the Plaintiff may ſay, That the Husband 


was ſeiſed in his own right, 1 Rolls Abr.768. 


Wilks and Fordas, 
The Plaintiff Error was brought to Reverle a Judgment 
in Ejetment jn Ejedione Firme, and Error in FaR aflign- 
© * eg ed, (viz.) That the Plaintiff in the Ejec&- 
Eat” ment was dead before Judgment: To which 
he that was Attorney tor the Plaintiff plead- 


ed, That he was alive at ſuch a place, and 


upon this Iſſue joyned, and found: that he 
was dead. Per Cur. The Iſſue is well joyn- 
£d, and the Judgment ſhall be reverſed for 
this Error without Scire fac. againſt the Ex- 
ecutors, for until the Iſſue tried none can 
deny, but that the appearance was good. 
But the ſurer way had been for the Attorney 
to have pleaded quod wenit pro magiſtro ſus 
D. and not qd. D. wenit per Attornat. Siderf, 
p. 93. Dove and Darcen. 
The PlaintifT If a Man recover in Eje&ione Firme, and 
dies berween after his Executor Sues Execution by Scire 
Verdict and fag” againſt the Recoyeree ; the Recoveree 
Judgment, the*q11y not avoid the Judgment, nor ſtay Exe- 


Be be cution by ſaying, That the Plaintift died 
Error, berween the Verdict and Judgment, or ſuch 


like. But he is put co his Writ of Error, 
tor the Judgment is only voidable, 1 Rolls 
fibr. 7 42. Hide and Markham. 


But 
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But in 1 Rolls Abr. 768. If a Man brings 
Eje#ione Firme in B. R. and there he hath a 
Verdict on Tryal at the Bar,and after, and 
before Judgment he dies, and after Judg- The Plajnii 
ment is given againſt him the ſame Term. ics after Triat 
This is not Error, becauſe the Judgment Judgment may 
byjores to the Verdict , Hide and Mark's ** 8iven. 
Cale. 

Leſſor of 'the Plaintiff in Eje&ment, may Lefor of the 
have a4 Writ of Error upon a Judgment in Plaintif may 


Ejeftione Firme, Siderf. 317. Cole's Caſe. —— K's 
ro! 


nn 


Releaſe of Error, wid. ſupra. 


£ 


© The Ifſue was that H. who was caſual Eje- - 


For, and gave Releaſe of Errors, was not 
the ſame Perſon. Being tried, The Court 
would not ſuffer the Defendant to Afign 
Error, - but conceived he was barred now, 
34 Keb. 755. Keyes and Bredon. | 

The Defendant obtains a Releaſe of his Ie that he 
caſual Ejeor, and pleads it to a Writ of that made the 
Error, of a Judgment by defalr, of Eject. Rcaſe was 
ment in Jlre/end ; altho' the Iflue was, rhat _ 298 
he that made the Releaſe was not the ſame ** 
Perſon as was caſual Ejector, Yet per Cur. 
It.ought to be ſer aſide, and the Error Af 
ſigned, 1 Keb. 705. wid. 7. 


Releaſe 
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Releaſe by Caſual Ejrdor is a frand. 


Releaſe by Ca» The Court conceived 2 Releaſe of Errors, 

fual EjeQor, a obtained of the Caſual Ej=cror by the Lef- 

fraud. for being but Fictitious is void. And the Court 
made a Rule, That no ſuch Releaſe be ac- 
cepted without Leave of the Court, 1 Keb, 
740. Keys and Bredon. 

The Cafe was, As it is Reported in Ray- 
mond, 93,Keyes and Bredon. The Plaintiff ob- 
rains a Judgment againſt his own Ejector, 
in a Caſe where an Infant was in Poſieflion; 

Releaſe by anu the Party concerned in the Lands, 

Caſual Ejeftor, brings a Writ of Error in the name of the 

a fraud. feigned Defendant. The Plaintiff in the 
Writ Pleads the Releaſe of the Defendant. 
Per Cur. Such Releaſe ſhall not be allowed. 
And the Court will not permit the Part 
to proceed to try the Iſſue, it the Relea 
be good or not, becauſe it is to Bar the 
Righe of a third perſon. 

On Eje&ment after Judgment againſt Ca- 
ſual Ejector, for not confefling Leaſe, Entr 
and Ouſter; the Defendant in the ExeRor's 

EjeAor 8ifa- name brought a Writ of Error, and now 
vows the Suit, the Ejetor was brought to the Clerk of che 
Errors, and diſayowed the Suit, and there 
upon it was prayed by Council, that a non 
Proſ. may be entred, as is the uſual Courſe 
in ſuch Caſe, 2 Keb. 579. M. 21. Car. 2 
V/ats and Logd. 
In the Lord Byron and Sir VVilliam T uxon's 


Caſe, Council prayed teave to diſcontinue, 


a Writ of Error brought in the Ejector's 
name, 
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name, of Judgment in the County Palatine 
of Lancaſter againſt him by default, ſhew- 
ing a Releaſe of Errors by the Caſual Eje- 
Qor : But the Court denied it, but lete them 
to: Non - ſuit the Plaintiff in Error, 2 Keb. 
853- 
A Releaſe of Error by the Cauſual Eje- 
ro no Dilcominuance in Error, 2 Keb. 
53: LK 
_ Eje&tment was brought againſt cighe De- 
Es 52am m B.C, Error was brought, ground- 
ed upon the. Judgment, ad the Writ was 
ad grave damnum ipſorum, and the Judgment 
was only againſt three, and other five were 
acquitted, The Error was afligned in 'the 
Non-age of the three, Per Cur. The Writ of 
Error 'was » tho' it rhight be alſo ad 
damnum of thole convicted. But being only 
in the nature of ;a Commiſſion, whereby 
the King Commands the Errors to be exa- 
mined ; this matter is not-material, Hob.7o, 
Telv. 209. By Twiſden, 'The conſtant pra- 
Rice is for all to joyn, and per z0t.Car. Judg- 
ment ought to. be reverſed againſt all. Error 
of a Judgment in Eje&t:ove Firm, and inthe 


' Record a ſpace was left xo inſert the Coſts 


which had not been taxed, if-luch an'im- 


| perfor Record be certifiedsz yet it might 


amended by Rule of Courc there, and 
then if it be femoved by Error, the Courc 
there muſt amend it. For it is the conſtanc 
practice, That if a Record be removed into 
the King's Bench, out of the Court ,of Com- 
mon Pleas by Writ of Error, and afterwards 
amended by Rule ot Court in the Common 
Pleas, The Court of King's Fench mult a- 
mend, 
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mend it accordingly, wid. Hard. p. 905. 1 
Ventr: 165. Bell and Richards. 

Eje&ment was brought in C. B. in Ireland, 
and declares againſt Commyn de Caſtrovilla & 
Terris de Kilborowgh, in ſuch a County. The 
Plaintiff had Verdi& and Judgment. Com- 
»»y» brought-a Writ' of Error in B.R. in 
Ireland, and Afﬀigns for Error,the want of an 
Oiginal. The Plaintiff pejoyns,that ſuch aDay 
anOriginalWrit was delivered'to ſuch a one, 
and concludes to'the Country. And the Judg- 
ment was reverſed there for want of an 
Original, ' on which the Plaintiff brought a 
Wric of Error for reverſal in B.R. in Eng- 
land. And the Judgment given'in B. R. in 
Ireland 'was' reverſed here, for the matter 
was diſcontinued. Becauſe the Defendant in 
Ireland concludes «l pais, where in truth the 
matter of his 'Plea ſhould be tried by the 
Record, and the Plaintiff in Error 4oth not 
Reply, or Demurr upon the Plea of the De- 
fendant, and {6 all is diſcontinued. Alſo, ' 
there was another apparent Error in the De- 
Claration, viz. the Aion brought de ceftro 
villa & terrs in Kilborough, without exprel- 
iing the number and certainty of Acres, and 
upon ſuch genera} demand: no Habere fac' 
Poſſeſſionem can be awarded and executed, 
Telv. 117. St. Fobn werſ. Commyn. 


THE 


IT-H-E 
Hat ſhall be a good Plea in Abate- 

ment, Io 

Where a Man Pleads in Abatement, he 
ought to givethe Plaintiff a better Writ, 
feſſeth the Writ abateable. 112 
Actions real changed in Ejectments, and 


; 
TABLE 
After Imparlance, no Pleading 

ibid, 

why. 2 


A. 
in Abatement, and why. 111 
Where the Plaintiff by his Demand con- 
Acres according to the Statute Meaſure. 


Accord and Satisfaction, a good Plea in . 


Ejectment. 122 
Declaration in Ejectment by Admini- 
ſtrators, 73,79 


Amendment of Original Writs in Ejecc- 
ment. 27 
Where, and in what Caſes Special Ver- 
dicts ſhall be amended. 

Record of Nif prius variant from the Roll 


not amendable. 217 
Aﬀida- 


w 


The Table: 


Affidavit in Eje&ment tomove for Judg- 
ment againſt the Caſual Fyzeor. 
Where an Anſwer in Chancery ſhall be 


good Evidence at a Tryal, 161 
Judgment againſt the Caſual Eje&or for 
want of Appearance, 29 
Appropriation Evidence, 168 
How Eje&tment lies in Ancient De- 
meſne, | Io 
Ancient Demeſne pleaded in Ejofngent, 
11 
Whether it may be plcaded after Impar- 
lance, T16, 117,118 
Plea of Ancient Demeſne allowed the 
ſame Term, and how 118 
Aid Prier, where it ſhall be granted in 
this Aion, and where not, 122 
B. 


The Bail Lets Lands to B. Judgment is 
againſt the Principal, and extent on the 
Lands Leaſed. B. brings Eje&ment, 21 

Common Bail entered after the Attorney 
was dead, 30 

When Common Bail to be Filed, 31:4. 

Eje&tment. brought by a Vendee of the 
Commiſſioners of Bankrupr, 23 

Declaration upon a Leaſe by Commiſfh- 
oners of Bankrupts, 78 

Ejetment by Baron and Feme, 36, 75 

Ejetment againſt Baron and Feme, Ba- 
ron dies ſince the Nf# privs, and before the 
day in Bank, the Acion continued againſt 
the Wite, 


In 


— » 


The Table. 


In Ejetment the Wife found Not guilty, 
and Special Verdi as to the Husband, 
216 

Eje&tment againſt Baron and Feme. Ver- 
dit pro Quer. Between the Verdie and day 
in Bank Baron dies, Q. if Error. But its 
good to enter the Verdict for Evidence, 
. 230 * 

Judgment againſt Baron and Feme is quod 
capiantur, tho' the Baron is only tound Guil- 


2 
2B of Exception on the Probate of - 


Will, 158 

Where Copy of a Bill in Chancery ſhall be 

Read in Evidence or not, I59, 160 
4 | 


Challenge, what is principal or not, 229 
That the Leſlor of the Plaintiff is Cofin, 
to the high Sheriff is a principal Chal- 


8 in our feigned Ejetments, I31 
hallenge for default of Hundredors at 
a Trial at Bar, 132" 


Colonr not ſufficient in Ejettione Firmey 
and why. 

How Tenant in Common of a Moiety 
may maintain Ejectione Firme, 20 

Ej2&ment by Tenantsin Common, 74. 

Conizance of Pleas, how to be demand- 


d, allowed and pleaded, 112 
How Copybolder , or his Leſſee ſhall 
maintain Ejectment, ; I5,16 
Declaration by a Copyholder in EjeR- 
nent, 16 
Fjett ione 


PN. 


TS 
- 


The Table. 


Ejecione Firme, by a Copyholder before 
admittance, 19 
Copyholder, Mortgagee muſt be admitted 
before he can bring his AQion, ibid, 
The Lord upon theſeiſure of a Copyhold 
may bring Eje&tment, til! the Heir come to 
be admitted, 
Copyholder in reverſion after an Eſtate 
Tail, no Witneſs, I47 
One Copartner cannot be Evidence for 
another in Ejetment, ' tid, 
Eje&tment by Coparceners, 74 
Where Copies of Deeds ſhall be To 
or not; 
Where Copies of Court Rolls may j 


given in Evidence, 158 
Eje&menct by a Corporation how to be 
brought, 


36,71 

The Defendant not to plead till Colts u 
ſeſled in a former Action was paid, and fe. 
curity for new Coſts, 126 
The Plaintiff may relinquiſh his Damages 
where part of the Action fails, and take 
Judgment for the other, 218, But the Coſts 


one, 
. Executor not to pay Coſts, 
Feme liable to pay Cofts on the Husband 
death, 220 
Leſſor of the Plaintiff, where to pay 
Coſts, ibid. 
Tenant in Poſleffion liable to pay Colt 
by the Law, * ibid. 


In Judgment againſt his own Eje&or no 


Colts to be paid by the Tenant in Poſſeflion, f, 


ibis 


Oo 


""S. I 


The Table. 
Coſts for want of Continuance, 222 
Infant-Leſſor pays Coſts, wid. 
The ſole Remedy for Coſts in the firſt 

Tryal, is by Attachment, unleſs the ſecond 

Tryal is in the ſame Court after Verdict, ibid. 
In what Court new Ejectment to be 


brought, II 
Of Ejectment in inferiour Courts, 38 
Cinque-Ports, , 269 

D. 


The Plaintiff may relinquiſh his Damages 
where part of the Action fails, and take Judg- 
ment of the orher, 218 

Diverſity where Damages are only reco- 
rered, and where the Term, 5 

He that delires to be made Defendant in 
Eje&ment, muſt give a Note of what is in 
his Poſleflion, 4 

He that is made Defendant in Eje&tmentr, 
5 not to be charged in Actions by the by, 45 

Rule to make the Owner Detendanr, 105 
The Inconvenience of the new Courſe of 
Leaving Declarations in Eje&tment, 409 
Of Declarations in Zje&tment, 47, 48, 


49, © C 

The Certainty and Quality of the Lands 
ought to be deſcribed in Eje&tment, 54 
The Plaintiff muſt declare on one Title 
only, G1 
Surpluſage in the Count not vicious, #44. 
It the Entry and Ejetment be ſyppoled 
In the Declaration to be !betore the Coms 
mencement of the Leaſe, the Declaration is 


.J\oid, 62, 64 


T Ic 


The Table, 
Tt muſt be alledged in what Vill the Te- 


nements are, 62 
Eje&ment of the fourth part of an Houſe 
in four parts to be divided, and declares de 
Tenementis predittis, 7} 
How to declare upon a Leaſe of 'Tenant 


for Life, and him in Remainder, 76 
Where in a Declaration a Life muſt be 
averred, and where it need not, 80 
A new Declaration delivered on the Ef 
ſoyn-day, 8x 
The Declaration delivered after the El- 
ſoyn-day, and the Conkquence, 83 
Where Copies of the Declarations need 
not be paid for, 83 


Declaration need not be of more Acres 
than he was ejeced, 97 
Of the Omiſlion of vi & armis, 98 
The Omiflion of Extra texer, ibid. 
Demanding of a part of Lands, without 
ſhewing into how many parts divided, 9 
Declaration in Eje&tment quod cam g 


not ſoin Treſpaſs. ibid. 
| B. R. 101 
Forms of Declarations in 3 B.C. 102 
: Scaccariog10} 
Copy of a Declaration with the Endorſe 
ment, ibid. 
What is to be done after a Declaration 
delivered, 104 


What is good Service of the Declaration, 


107 
How and wherein a Special Verdict ſhall 


make a Declaration good, 187 
Decree or decretal Order, where allowed 
to be Evidence, 164 


DEED: 


Bo = os aARrw rate 


The Table. 


DEED, 


Difference between pleading a Deed, and 
giving it in evidence, 

Of finding Deeds in bzc verbs in Special 
Verdicts, 178 

Who to ſhew the Original Decd in evi- 


dence, 
Where a Deed may be proved by Teſt. 
mony without ſhewing it, 156 


In Ejectment againſt two, one pleads to 
Iſſue, and the other demursgthe Ilue isfirſt to 
be tryed, and why, 8 

Where, and in what Caſes Depoſitions in 
Chancery ſhall be read at a Tryal or not, 162 

Where primer Poſſefhon makes a Dilleiſin, 


Doomſday-Bock good evidence, wn 
| E. 
E F ECTMEA NT. 
The Nature of Eje&ione Firme, I 


The reaſon of he Change of Real! ge 
into Ejectments, 


Eje&tment and Treſpaſs for Battery both 
in one Writ, 


Difference between Wje&iome Firme ind 


Quere ejecit infra terminum 9 
In what Court Fjefment lies, 10 
Where to be brought into the Exchequer, 

ibid. 
In what Court a new Eje&ment may be 
brought, Il 


T 2 How 


The Table. {1 
How Eje&ment to be brought of Lands 


in Middleſex or London, ibid. 
Who ſhall have Eje&ione Pirme, I3 
In 'what Caſes the Action lies, or not, 1 3, 
14, 15 


Againſt whom Eje#ione Firme lies, 33 
Who was counted an Ejector formerly, sb. 
The new Practice in Ejectments, 34. 
The old way of Sealing Ejectments, and 
where, and in what Caſes ſtill to be uſed, 
35 
Of the Ejectment Leaſe, BE 
Of what things Ejetione Firme may be 
brought, and of what not, 47 
Ejectment againſt Tenant by elegit in caſe 
of holding over 
Ely Juriſdiction pleaded,} I14. 
Elifors, 135 
Elegit muſt be ſhewed in evidence, I54 
Entry taken away by Lapſe of Time for 


not entring, 2T 
Entry to deliver Declarations, not good 
to avoid a Fine, 62 
Entry before the Niſ# prius to be pleaded 
at the Aſſiſes, 113 
Difference between Entry after Verdi&t 
and Death, ibid. 
What Entry ſhall be intended, and need 
not be proved, I69 


"Eſtoppels how found by a Jury, 175 


Evidenee 


The Table. 


Evidence, vide Witneſſes. 


What ſhall be good Evidence in Eje&ment 
ISI, 152. 153, 154 
If Record be pleaded, ic muſt be /ub pede 
fegills. ISI 
Copy of a Record may be ſhewed in Evi- 
dence toa Jury, ibid. 
Exemplificat* of a record in Wales no good 
Evidence in B. R. and why, _. I52 
Scyrograph of a Fine given in 'Evidence, 

I 
But in Fine and Nonclaim the Fine = 
be ſhewed with Proclamations under Seal, 
| ibid. 
Copy of a Recovery given in ner, 
| ibid. 
Inſpeximus, how far it is Evidence, ibid. 
Tranſcript ofa Record, or Inrolmene of 
a Deed may be given in Evidence, and how, 


| I54 
Evidence as to Matters of Fair. 157 
Who to ſhew the Original Deed in Evi- 
dence, 155 
Where a Deed ſhall be proved by Teiti- 
mony, without ſhewing it, 156 
A- Deed cancelled by Practice, may be 
ſhewed in Evidence, ibid. 
Copies where Deeds are burnt, good Evi- 
dence, itbit 


Copy out of a Leiger-book, no Evidence 


152 
Copy of a Counterpart allowed to be Evi- 
dence, ibid. 


3 Th3 


W__—— 


The Table. 


Th6 Seals be broken off, yet a Deed may 
be given in Evidence, ibid. 
Where Copies of Court-Rolls may be gi- 
ven in Evidence, ibid. 
A Will under which a Title of Land is 
made, muſt be ſhewed it ſelf, 158 
Where Bills, Anſwers, Depoſitions _ be 
good Evidence, 59 
Where Copy of a Bill ſhall be m_ % E- 
vidence, 9y 160 
Where an Anſwer in clap: fall be 
good Evidence or not. 
Where, and in what Caſes Depoſitions 


ſhall be read at a Tryal, or not, 162, 
Exemplification of Depoſitions, if. Evi- 
dence, ibid. 


Decree or Decretal Order where allowed 


. to be Evidence, 164. 


Pedigree, where allowed to be Evidence 
or not; what Matter may or muſt be plead- 
ed, and what Matter may or muſt be given 
in Evidence, 165 

Condition to defeat a Freehold found » 
Jury, ibid. 
What Evidence the Jury ſhall have with 


them after Evidence given, 166 
What ſhall bs good Evidence to make a 
Title, 167 


Evidence as to an Appropriation, 168 
VVhere conſtant enjoyment is good Evi- 
dence, ibid. 
VVhat is good Evidence to prove Lands 
parcel of a Priory or not, 170 
V Vhat Evidence ſhall be ſaid to maintain 
the lflue, ibid. 
Eſtoppels found by Jury, and how, 165 
A 


The Table. 


A Man oufſts the Executors of his Leſſee 
ryears, what Remedy, 


EXECUTION. 


Execution in Eje&ment, 230 
How Exccution ſhall be where there are 
two Defendants, one confelſeth, and the o- 
ther is found Not guilty, 
Execution on Recovery by Baron in E- 
jetment of the Wife's Term, 23 
If a Manrecover in Eje&ment againſt 7 
S. who after dies, he muſt ſus Execution a- 
oy his Heir; for by intendment F. S. 
is Anceſtor was a Diſleiſor, ibid, 
Extent of a ReQtory on Elegit, 169 
Remedy againft undue Extent on Elegit by 


Ejetment, 19 
Exemplification of a Verdict, 175 
ERROR. 
Of what Error the Court ſhall take Coni- 
lance withoue Certificate, 257 
Variance between the Wric and Declara- 
tion, , ibid. 
Variance between. the Record and th& 
Writ of Error, 258 
Nonage in Iſſue upon Error where to be 
tried, ibid. 
Amendment of the Judgment before a 
Certiorari awarded in Error, 262 


Releaſe of Errors from one cf the Plain- 
tiffsin the Writ of Error, ſhall only bar him 


that releaſed ic, and why, , ib. 
Outlawry of one of the Defendants plead- 
ed in Error, 262 


Error without Bail a Superſedeas, ibid. 
T 4 Rg- 


The Table. 


| Releaſe by caſual Ejeftor, a Fraud, 26 5942.66 
Error in Ireland, 268 


G. 
Difference between a Guardian and Pre- 
cbein Amy, | 30 
H. 


Habere fac” prſſeſſionem how to be executed, 
.. 24a 
How the Sheriff is to eſteem the + Acres, 


243 

VVhere Delivery of one Meſſuage by the 
Sheriff in the name of all, is good or not, ibid. 
How the Sheriff is to give Polleffion of a 


Rent or Common,  ubid. 
Hab. fac. poſſeſſionem is good without Re- 
torn, 2 
How awarded into Ireland, : nd 
In what Caſes and when a new Hab. fac. 
poſſeſſionem may be awarded, 2444 245 
Not to be granted aftgr a Year without 
Motion, 248 


Of Miſdemeanor in giving Poſleffion, 249 
I. 


Inſpeximus how an Evidence or not in E- 
jeAment, 153 


INTE ND- 


| wud 


% WS ev 1 22* 


wen «+ ov 0 A OWwu' 


The Table. 


INTE ND MENT. 


"1 


Reverſion ſhall be intended to continue; 


I99 
Where a Leaſe ſhall be intended to bein 


being, 1 
VVhere a Dying ſeiſed ſhall be tend 


I92 
Cmm—_y in Special Verdi. Vid. Ver- 


Writ of Inquiry in Ejetment and dre 
Entry, 224. 
Stranger may enter notwithſtanding J'S 
ment in [ntruſion, 


Judgment in Intruſion what, ibid. 

Ejectment by Joyntenant, 75 

Of Iſſue in Ejetment, 139 
FUDG MENT. 


Judgment againſt ones own Ejetor when 
to be entred, 240 
No Judgment againſt the caſual mo 
but by Motion, 104 
No Judgment upon Nzhi/ dicit, but _ 
Motion, 239 
In what Caſes, and for what Cauſes Judg- 
ments in Ejetment are erroneous, 232 
Judgment was reverſt for nor ſevering by 
number of Acres, and yet entire Damages, 
234 

Plaintiff brings a Writ of Error, and 
Judgment is reverſed , what Judgment he 
ſhall have, 235 


In 


The Table. | 
In what Caſes Judgments ſhall be amend. 


, 236 
After Judgment the Court of Equity would 
not relieve in caſe of a Mortgage, 239 


Writ of Error lies upon os Js 
Nibil GO nay of the Writ 
Inquiry, and why. Chap. 7 ndgment. 

The Form of entring Judgments in Eje&- 


How th hen Quer 
ow the Entry is when part is pro Quer, 
and part againſt him, #2 ibid. 


Judgment againſt ſeveral Ejetors, 228 
The Plaintiff ſhall be in Mſericordia but 
Once | 229 
One of the Plaintiffs died during a Cris 
adviſare vult, it ſhall not ſtay the Judgment, 


230 
Suggeſtion to be entred on the Roll, one 
Defendant being dead after Nonſuic, 231 
Afﬀer Verdift, and before Judgment the 


Plaintiff die$ and Judgment given for him 

the ſame Term, 232 

Of pleading to the Juriſdiion, 113 
FURY. 


Another Perſon ſworn on the Jury who 
was not retorned, no Error lies, becauſe an 
Eſtoppel, 136 

What Evidence the Jury ſhall have with 

em after Evidence given, 166 

Jury find the Intereſt of the Land came 
to the Lellor, but ſhew not how, 193 


Leſſee 


BY TY ww m_—_ FF RF WW 
. 


oo Oo C,* @ = oo goo >em * 12 


=> @ - 


we m» 


The Table. 


K. 


Leſſee of the King may bring Ejettione 
tho? the King be not put out of the 


MICcr old, TO 
L. 


Of the Ejectment Leaſe, 46 
The De not to'confeſs Leaſe En- 
and Ouſfter far any more than is in his 
viel Dn, 
In what Caſes the Court will give w_— 
turn the General Confeffion of Leaſe En- 
y and Ouſter, 40 
Of the Defendants refuſal to confeſs 
ale, Entry and Ouſter, and the conſe- 
InenNCe | 40, 41 
Where the Confeffion of Leaſe, Entry 
| Ouſter ſhall fipply an aRual Entry or 
| 42, 43 
The Term in the Ej2ctment Leaſe en- 
reed, 46 
After Defaulc in Ej&ment, the Defendant 
y confeſs Leaſe, Entry and Ouſter, 
Leaſe to Try a Title no Maintenance, 


7 
Eje&ment brought on a Leaſe made b 4 
me Term, | ibid. 
Commencement of Leaſes, 68,69,70 
Where the Leaſe ſhall be intended to be 
livered on the Day of the Demiſe, and 
t of the Date, 71 


Leaſe 


The Table. 
Leaſe not warranted by the Declarationſ} 
8 


Why the new Rule of confeſſing 
Entry and Ouſter was introduced, 11 
Leaſe recited in the Releaſe, was admit 
ted to be proved by Witneſſes to the | 
leaſe, without ſhewing the Leaſe it (elf 
| 16 

What notice the Court takes of the / 
ſor of the Plaintiff, 22 
Jury fiad YVirtute literarum patentium, an 
find not the Letters Patents under Seal 


E 2 Y ONE <<" BOO 


M. 


Eje&tment of a Manor, how. to bd 
brought, | $2,201 

, Manor in Reputation, 196 
The Defendant in Ejetment, not to girt 
in Evidence a, former Mortgage made b 
himſelf, it 


O. 


- 
—- 


A v 


Perſon Outlawed may bring Ejedi 
Firme, | 2 


P. 
PEDIGREE. 


Where allowed to be Evidence or not 


} 164; . 
—- Perncmen, where it is material, 7 1,908 
105 


Pleadings in Eje&ment, 


PLEA 


; The Table. 
10t 
3 PLADINGS. 


I1yY Of Pleading in Abatement, Io 
mitY Of Pleading to the Jurisdiction; I12 
-Conuſance of Pleas, how to be demand- 


kth, allowed, pleaded, ibid. 
15Y Where Conizance of Plea not allowed in 
Ament, ; I15 

2}Y Pleading Ancient Demeſne, 106 
aF Concluſion of Plea, 118 
Plea puis _ Continuance, 119 

ig War, or Recovery in one Ejettione Firme, 
r far a Bar ih another, 126,127 


Two Defendants, one confeſſeth, and the 
her Pleads in Bar, he cannot leave the one 


A | proceed againſt the other 126 


rin POSSESSION. 


e by x good Title in Treſpaſs, but not in E- 

19Þment, and why, 6 
In what Caſes the Party before Entry 
Poſſeflion, and a Fine and Non: _— 
| Bar his Right, 


4 Poſſeſſion in the Leſſor of the Plaintiff 


t appear to be within 20 years, I5 

ng Poſſefion good Evidence, 170 

Et poſtea, how expounded, 73 
Procedendo denied, becauſe Bail was puc 
B.R, I'z 
What is Evidence to prove Land, parcel 

6? Priory or not, ibid. 
"oPrfiority of Pollefſion, where and how a 
"+? Joc Ll Title or not, 179 
Pro- 


E 4 


The Table. 
Prout lex poftulat, How expounded it 


Special Verdicts, 181, 9 
Where primer Poſſtfion makes a Dil 
ſeiſin, 1% 


In Ejectment prior Poſſeſſion, a good 
tle againſt the King's Preſentation, not { 
in a Quare Impedit, | ihid 


Mean Profits. 


AQtion for the Mean profits, and wh 
Evidence ſhall be given in this ACtion f 


25 

Whether Leſſee may have Aion for tt 
Mean profits from the cont{ſion of Leale 
Entry and Ouſter, 25 


Q 
The nature of a Quare Ejecit infra T, 


»um, and the difference between it at 
Ejefione Firme, t 


R. 


RECOVERY. 


Recovery and Execution pleaded in 
former Action, | 12 
In Ancient Recoveries the Court will ac 
put one to prove Seilin ina Precipe, Is 
What Evidence will ſerve to prove a k 
covery, bk 
What thing a Parſon in the EjeAment « 
a ReQtory may prove, 16 


REN 


The'Table. 


RENT: 


Upon :Entry of the Grantee of a Rent 
and Retainer till ſatisfation of the Arrears, 


he may upon ſuch Intereſt quauſque main- 
tain an Ejeatment, 2 


RELEASE. 


Where the Plaintiff in Eje&tment may 
aid himſelf by Releaſe of part, $0 
Releaſe pleaded on a Special Verdi, and 


day given for Argument, 120 


S. 


Deprivation for Simeny diſables from 
bringing Ejetment, 18 
Stat. 13 Car. 2. c. 11, expounded 28. 
Stat. 21 Fac. & 13 Car. 2. c. Bail, 
Stat. 16 & 17 Car. 2. cap. 8, Of Amend- + 


ment, 84 
Stat. W. 2. c.29———139 | 
Stat. 8 Eliz. of Colts; 221 
Stat. 3 H. 7. 10. Of Colts, 224 


The Table: 


y 
TRESPASS, 

Difference between Treſpaſs and mu 
Firme, 

Conuſance of Treſpaſs includes not E 
je&tments, 7 

Poſſeflion a good Title in Treipaſs not in 

e&ment, and why, 6 

Colour in Treſpaſs, 7 


1R145L 


Eje&ment to be tried, where it is hy 
ſed the Leaſe to be made, 

Tenant at Will may make a Leaſe for 
years, to try Title, and ſo may a Copy- 


holder, 22 
How Trials below i in Eje&tment are to be 
brought, 39 
Stat. 27 H. 8. the Marches, I41 
Conſent to alter Trial entred upon the 
Roll, 142 
Conſent to a Trial i in a Foreign Conn 
ibi 


Where iſſue in Eje&tment ſhall be tried in 
other County, than where the Land lies, 
144, 145, 146 

Of Trial by Mittimus in a County Pala- 
tine, 146 


Whers 


”" 


kt ER... Ms. ©. A FS AS MH. AC » 


_— yy 


4 The Table. 

Where the Ifſue in Fail is liable to exe- 
cution on a Statute of Scire facies returned, 
and he comes not in and pleads, he ſhall 
not. bring his Ejetment, 21 

Of Ejex&tmene being brought by Cefty que 
Truff, | 23 

How a Truſtee may be a WicneG in E- 
jeatment, 146 


DP. "7826 


Variance of the Evidence from the Des» 
claration, what are material Variances, or 


not, 190 
Times, 172 
Variance - Acres, 278 
Vills, 16 
= . 
VENIRE. 


Qf the Yenire in Ejetment, 132,13 34134 
Where a Vill and a Pariſh ſhall beintend- 
ed all one, .” IS 
Whers it ſhall come de Corpore comitatus, 
136 
The Wife found Not guilty, and a Sre. 
cial Verdi& as to the Husband which was 
inſufficient, Yenire fac' de now, was award- 
ed, and why, 138 


U VERDICT. 


ot! og [* 
\Fhe, Table, 


VER DICT._ 


«in what Caſe no Verdi ſhall be entered, 


140 
Of exemplification of a Verdift, 175 
Of a General Verdict, 177 
Of Special Verdid, .  abid. 
Of figding Deeds in hc Verbs, 178 
Seven or ;cight Rules of Special Verdi, 
178, 179, c. 
The Special concluſion of a Special 
Verdi&, ſhall aid the ImperfeRions of Ty 
I 
 Diverſities between a General Concluſion 
and a Special Concluſion, 187 
How a Special Verdia may make a $- 
Claration good, 
The Judges not bound by the Conclnfjon 
of the Jury, except in Special Caſes, 188 
Verdict to be taken according to intent, 
wd Intendment, | 
A General Concluſion depends upon all 
Points of the Verdi&, | 189 
Where the dying ſeiſed ſhall be inended, 


Jury find the. Intereſt of the Land, bue 
ſhew nor how, 193 
All Circumſtances neceſſary ſhall be in- 
tend:d, #614 
Difference between the Limitation and 
Condition of an Lſtate, as to tl.e finding by 


Jury, 5% | 194 


Finding | 


WW, Wo CUEERATS Of 0” 


ng the N72; ſug as ſiiff- 


cle NS eeby preſtit {mw 297 
"Where, and in what hg iſ 
expreſly found or 7 00 and-*of: 6 force of 

the! words prowt-lex poftulat;' Vit e211! tgp 
Where aQual Oufter' niuft' be: found 


; a 
dhe . bo 


Entry by a  Cellag how. to be fund, 
HT ay } 11 

* Sp totam materiom, the effe& of it, 
JUN WM 2\n \ 200 

- 'Of the Juries finding | parcel, . of 8 1d. 
"Jary finds part 'of *the Iſſue; uhd ASthinng 
=—- the Reſidye, | 
Of 'Surpluſage-- In Special wa 
117 Hine 216. x©:/ 402 
'If the Verdict contain more than in the 
Declaration, the Plaintiff may Releaſe the 
Damages , 203 
IR... the Jury may conclude upon a 
"Wwe TION 23 C:123601 OLE AG "184 
re a dying 'Seifed-or Poſſeſt'enuft be 
"204 
"Weſncertltces'n Special: Pehids 06 


Perſons, 
I ##-: 51% 


Place 
Nm SS Ps..t SO1V {nom gent o 
reſidppm, the » operation of pO 
rin 5% Cre Verd icts '*' - 208, 209 
© Of Verdicts in ather Leaſe or Place than 
declared, | 213 


wal 


Uz | Ie 


Fe "The Table. a 
le the Plain- 
tiff -— > nh 


alter in T rel} 
Where, Caſes Special Ver 


dicts may be: 


Virtate hop entred and ith not when | 


$6 
Virtute cxjs & H/dem die E antto he en- 


e 67 
: 2_5 ejus & pretextu cujus the ile 


(72 

'Omifion of F; & Arwic inthe Declar ton 
ang, Limitation 

of uk his muſt y vigere Rarnti, urs 

| q! ' a7 - 

” Action in nature of bpm ta 
j* the mm Marches of Have _ 
 — F——— may DL. 

in Evidence, 165 
WITNESSES. Co 


Who ſhall be good Witneſſes in Hs, 
How a Truſtee may be a Wienek'o0 908 St 


Intereſt in Equity diſables a Man ©”. ſy F 
Wirnels, 147 


In 


OO 


the Table. 
In what Caſes Pariſhouſes may be Wit- 
neſſes, ibid. 
| One Coparcener cannot be Evidence for 
+ [| another in Ejectment, wid. 
Copyholder in Reverſion after an Eftace 

| | Tail. Wimneks, bid. 
; | Treſpaſfor of the Land 'no Wan, 


Tenant at Will may be a Witneſs o_ 
Livery, 


| Wicnefles Sell part of the Land befors 
; m_y 148 
' ather a Wieneſs for the Son, 149 
1 In what Caſes Attorney , Solicitor or 
| 


Council, or not to give Evidence againſt his 
Client, 150 
Vide Evidence. 


- —O— 


WIL TL 


Will under which a Title of _ k- 
m_ muſt be ſhewed it ſelf, 


oainſt cho Prende P3 Ta given 


Bill of Exceptions on the Probate L -- a 
Will, ibid. 
Efctment by Original Writ, ' 25, 27 


65 
C 


| The Table. 


WRIT. 


Amendment of Original Writs in Eee: 
ment; - 

Writ not to proceed Rege inconſalt. wilers 
ic lies,” * ' 12% 


